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FOREWORD 


A $100,000,000 business involving over 1,500 governmental units and 
nearly 6,000,000 acres of Illinois farm land justifies the efforts of the eight 
authors to this Forum symposium. Such a sizable and divided business 
should be widely understood by attorneys if they are to be of greatest 
service to farmers needing legal counsel at almost every step of the way in 
organizing and operating drainage districts. 

Not to be slighted, however, is an awareness of the problems attached 
to drainage laws adopted in the last century, which allowed nine types of 
districts, presented jurisdictional questions, required a listing of forty-acre 
tracts, permitted record keeping and fund holding by temporary personnel 
within the district, created highway bridge controversies, lacked clarity 
regarding the rights of commissioners to contract and particularly to incur 
indebtedness, caused confusion on district financing, and intensified the 
inherent drainage disputes in fringe areas. Some of these and other drainage 
problems are not fully solved by the new drainage Code, but a tremendous 
step forward has been taken. 

The relative simplicity and brevity of the 1956 Code opens the doors 
to expanded practice for many Illinois attorneys. However, this apparently 
simple Code can be a Trojan horse. True, the new Code is a revision of all 
drainage statutes with the addition of some case law. But it also is in part 
a reorganization of statutes existing in 1955 and retains fundamental con- 
cepts of drainage law previously in existence. Most interpretations of the 
1956 Code must, therefore, rely on the host of decisions related to the old 
Farm Drainage and Levee Acts. Of great value in the articles in this Forum 
issue are the numerous citations to and explanations of cases as they apply 
to the new Code. 

The talent assembled to write for this drainage law issue is most im- 
pressive. The average number of years of experience with drainage districts 
is nineteen. Four out of the eight authors were on the drafting committee 
of the Illinois State Bar Association for the new Drainage Code. Five have 
served as Chairman of the Drainage and Levee Law Section of the Illinois 
State Bar Association. Appreciation is due to these busy attorneys who have 
taken time to write for the Forum for the benefit of the members of the 
Bar and in turn for the benefit of drainage commissioners and the people 


ednesias N. G. P. Krausz 
Professor of Agricultural Law, 
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The Editor desires to append a special word of gratitude to Mr. Donald 
V. Dobbins for his extraordinary help in planning and executing this sym- 
posium, and his thanks to Professors Harold Hannah and Norman Krausz 
of the College of Agriculture for their collaboration, and to the contributors 


for their cooperation. 
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HISTORY AND SCOPE OF 
ILLINOIS DRAINAGE LAW 


BY HAROLD W. HANNAH * 


PERHAPS THE HISTORY of Illinois drainage law can fairly be said to 
have commenced when it got to be more economic to drain than to find 
another piece of land. It is difficult to put it any better than Smurr did 
when he said: ? 


“This growing importance of the law of drainage is shown by an ex- 
amination of the early decisions of our supreme court, in which we find 
that during the first half century after the organization of the State of 
Illinois, during that period when government land could be had, or land 
could be bought from the private owners for a mere nominal considera- 
tion, when it was cheaper to buy a new farm than to drain the farm one 
already owned, the rules of drainage remained unlitigated, and that it 
was not until the rich prairie lands of this state could no longer be had 
for the asking . . . that the leading case of Gilman [sic, Gillham] v. 
Madison Co. R. R. Co.,? following the rule of the civil law, fixed and 
determined the rights of drainage in I]linois.” 


Further appreciation of the physical-economic background which 
spawned our Illinois drainage laws may be gained from this statement in a 
study of drainage districts made by the Illinois Tax Commission: * 


“The open, rolling prairie lands offered little attraction to early settlers. 
Although the low, luxuriant growth attested to good soil, for many 
months of the year these lands were wet and soft. The black, sticky soil 
could not be turned by the iron and wooden ploughs that had proven 
effective in the sandy loams from which the emigrants had come.* 
Gnats, flies, snakes, and wild animals infested the tall grasses and the 
dread black swamp fever was thought to steal out of these places at 
night to take toll of settlers and their families. 


“These great open spaces, today among the richest lands in the world, 
were finally farmed and developed because of two major factors. The 
tide of settlers continued to sweep into Illinois and in a few short years 
had claimed all of the timbered lands. Thus necessity forced men to 
locate on what were considered to be the less desirable homesteads. In 
1837, John Deere invented his ‘self-polisher steel plow’ which made it 


* HAROLD W. HANNAH. B.S. 1932, LL.B. 1935, University of Illinois; 
Professor of Agricultural Law, University of Illinois. 


1Smurr, FaRM DralINaGE 2 (1909). 

249 Ill. 484 (1869). 

3Tturinois Tax CoMM’N, DrainacE District ORGANIZATION AND FINANCE 1879-1937, 
at 1-2 (1941). 

* Concer, History oF THE ILLiNots River VALLEY 442 (1932). 
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possible to till the black soil of the open lands. It was then that the 
settlement of Illinois was pushed rapidly northward. New areas were 
opened by the charter lines of the Illinois Central Railroad in 1851 and 
by the construction of the Illinois-Michigan Canal during the period 
1840 to 1857. In the short space of sixty years (1820-1880) the greatest 
part of the agriculturally productive lands of Illinois had been tilled. 
Farmers then turned their attention to the improvement of the natural 
state of these lands and the increase in agricultural production; not the 
least of the problems encountered was improving the natural drainage.” 


Drainage in Illinois municipalities will not be included in the scope of 
this article, since the drainage function is only one of many with which such 
municipalities are clothed under the general police power. This applies also 
to sanitary districts. Of comparatively recent origin, but of limited use thus 
far, are laws providing for the organization of river conservancy districts 
and surface water protection districts. These will not be discussed. 


Tue Civit-Law Rute Apboptep 


Though Gillham v. Madison Co. R.R. is credited with bringing the 
civil-law rule to Illinois, Gormley v. Sanford,’ is more widely quoted. In 
it is the near-classic statement that: 


“As water must flow, and some rule in regard to it must be established 
where land is held under the artificial titles created by human law, 
there can clearly be no other rule at once so equitable and so easy of 
application as that which enforces natural laws. There is no surprise or 
hardship in this, for each successive owner takes with whatever ad- 
vantages or inconveniences nature has stamped upon his land.” ® 


According to Kinyon and McClure? the courts of Louisiana were the 
first to adopt the civil-law rule in this country, applying it as early as 1812.° 
Pennsylvania was the first common-law state to adopt the rule, applying it 
in 1848 in the case of Martin v. Riddle.® 

Since Gormley v. Sanford, Illinois courts have considered hundreds 
of drainage disputes, and certain interpretations and modifications of the 
rule announced in that case have emerged. These are discussed in another 
part of this symposium.?° 

There are at least two other concepts of drainage law in operation in 


552 Ill. 158 (1869). 

8 Jd. at 162. 

™Kinyon & McClure, Interferences With Surface Waters, 24 Munn. L. Rev. 891, 
895 (1940). 

8 Orleans Navigation Co. v. Mayor of New Orleans, 1 La. (2 Martin (O.S.)) 214 
(1812). 

© 26 Pa. 415 (1848). 

10 See Ratcliff, Private Rights Under Illinois Drainage Law, supra p. 198. 
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the United States besides the civil-law concept: the “common enemy” rule 
and the “reasonable use” rule. Theoretically, the common enemy rule gives 
a landowner an unrestricted right to deal with surface water coming to his 
land. But actually the courts which follow this concept have developed 
many limitations on his right to dispose of surface waters. The reasonable 
use concept gives a landowner the right to deal with surface water, but his 
right depends on the degree of his need and the damage his neighbor would 
suffer from his ditching, tiling, or other drainage operations. The courts 
which follow this rule may arrive at conclusions just as unreasonable as any 
arrived at by courts which follow either of the other two rules. 

It is perhaps accurate to say that the present soundness and usability of 
the drainage doctrine in Illinois depend at least as much on the insight and 
wisdom of key personnel on the bench and in the legal profession as on any 
rule which might have been adopted. 


THE CONSTITUTIONAL PROVISION ON DratNnaGE DIstRICTs 


By 1870 interest in drainage had gathered enough momentum to get 
the constitutional convention of 1869-1870 to write the following provision 
in the constitution of 1870: “The General Assembly may pass laws per- 
mitting the owners or occupants of lands to construct drains and ditches 
for agricultural and sanitary purposes, across the lands of others.” 1! 

Subsequent events proved this section to be quite inadequate. Not only 
did it purport to give rights to “occupants” who might have no tenure but 
it did not provide for any kind of local organization or for any means of 
assessment or financing. Furthermore it did not mention levees, and flood 
protection along the Mississippi was one of the early needs. There were 
attempts nevertheless to base both drainage and levee organization on the 
constitutional provision, resulting for the most part in a painful history of 
frustration and wasted effort.!2 After a series of decisions adverse to at- 
tempted district organization, culminating in Updike v. Wright,!* its de- 
fects were largely cured in 1878 by amendment—the first to be made to 
the constitution of 1870. The constitutional provision now reads: 


“The General Assembly may pass laws permitting the owners of lands 
to construct drains, ditches and levees for agricultural, sanitary or min- 
ing purposes, across the lands of others, and provide for the organization 
of drainage districts and vest the corporate authorities thereof, with 
power to construct and maintain levees, drains and ditches, and to keep 
in repair all drains, ditches and levees heretofore constructed under the 
laws of this State, by special assessments upon the property benefited 
thereby.” 


Tit. Const. art. IV, § 31. 

12 For a discussion of the tribulations of the SNY Levee District, see ILLinois Tax 
CoMM’N, Op. cit. supra note 3, at 16-20. 

1381 Tl. 49 (1876). 
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As a result of this amendment and subsequent decisions, certain major issues 
were clarified and principles established, important among which are that: 


(1) Only owners are involved—‘occupants” have no standing with 
respect to district organization. 

(2) Flood protection and the construction of levees is a proper func- 
tion of drainage districts. 

(3) Districts can be organized to construct drains or levees where 
needed, and keep them in repair. The power of eminent domain may be ex- 
ercised in acquiring necessary rights. 

(4) Special assessments may be levied—but only on land which is 
benefited. 

(5) Districts are quasi-public corporations.'* 


STATUTORY DEVELOPMENTS 


Nineteenth-Century Legislation 


After adoption of the constitutional provision the Illinois legislature in 
1879 passed two laws, known as the Levee Act '5 and the Farm Drainage 
Act. The primary purpose of both was to provide landowners with a 
legal entity or organization which could be used to force unwilling owners 
into the district and to secure adequate drainage or flood protection for the 
lands lying within the district.!7 

The Levee Act was entitled “An act to provide for the construction, 
reparation and protection of drains, ditches, and levees across the lands of 
others, for agricultural, sanitary, and mining purposes, and to provide for 
the organization of drainage districts.” The Farm Drainage Act was en- 
titled “An act to provide for drainage for agricultural and sanitary pur- 
BOMB... 

Both acts were amended in 1881 and 1883. In 1885 two separate codes 
were passed, one purporting to be a revision and amendment of the Levee 
Act, the other an amendatory revision and consolidation of the Farm Drain- 
age Act.'8 The Levee Act was designed primarily for levee, pumping, and 
flood protection works and envisioned large districts. The Farm Drainage 
Act was designed to serve mainly those lands needing subsurface tiling, 
open ditches, and other works to effect the drainage of surplus waters. 

As eventually amended, eight kinds of districts were possible under 
these two acts—drainage and levee, mutual, and outlet districts under the 


4 Smith v. People ex rel. Detrick, 140 Ill. 355, 29 N.E. 676 (1892). 
15 Tll. Laws 1879, at 120; Inv. Rev. Star. c. 42, §§ 1-75 (1953). 
16 Tl. Laws 1879, at 142. 


11 These early Illinois laws were the basis for drainage legislation in many other 
states, according to 1 Kerr, Mintnc AND WarTER Cases ANNOTATED vil (1912). 


18 TI]. Laws 1885, at 77; Inu. Rev. Strat. c. 42, §§ 82-166 (1953). 
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Levee Act; and one-township, union (in two townships), special (in three 
or more townships), user, and river districts under the Farm Drainage Act. 
Under the Farm Drainage Act mutual agreement could be used in place of 
petition in organizing these various types of districts. All districts provided 
by the Levee Act were organized before the county court (the circuit 
courts and Superior Court of Cook County had concurrent jurisdiction). 
One-township and union districts formed under the Farm Drainage Act 
were organized under the highway commissioners: This created one of 
the many problems arising from this multiplicity of procedures—that of 
lost or nonexistent records in many of the one-township and union districts. 

Prior to the adoption of either of these laws and commencing as early 
as 1861 with a law giving the Board of Supervisors of Tazewell County 
authority to levy a tax to drain certain lands in Malone Township,’® a 
series of public and private laws were passed in aid of drainage and swamp- 
land reclamation.” 

Constitutionality of the Levee Act was tested and upheld in an 1884 
decision #1 which is also credited with settling several other points regarding 
preliminary organization, notice, objections, and collection of assessments. 
Also questions soon arose regarding the “separability” of the two laws. 
These were disposed of in Gauen v. Moredock & Ivy.Landing Drainage 
Dist.,?2 where the court said: 


“T]he General Assembly has undertaken to enact two entirely separate 
and independent codes of law applicable to the subject of drainage and 
the organization and government of drainage districts. While ordinarily 
acts passed by the General Assembly at the same session and relating 
to the same subject will be construed together as forming one body of 
law, yet this is so only by virtue of a rule of construction which must 
yield to the legislative will when properly expressed. It does not admit 


19 TI]. Laws 1861, at 209. For a survey of even earlier laws and of drainage in the 
early settlements of Illinois, see ILLinois Tax Comm’N, Op. cit. supra note 3, at 39-51. 

20“In 1850 an act of Congress (43 U.S.C.A. 982) provided for the granting of 
swamp and overflowed lands to various states. The land so granted to Illinois was turned 
over to the counties in 1852 to be reclaimed by drainage and used for county purposes. 
Such lands were to be under the care and superintendence of the county court which 
was to appoint a ‘drainage commissioner’ to conduct the sales of such lands. The county 
surveyor was to prepare plats of the swamp lands and return such plats to the clerk of 
the county court, whereupon the court fixed the valuation upon each tract. The pur- 
chasers of these tracts were given a certificate by the drainage commissioner, and a deed 
was later executed by the county court. The court was to sell only enough swamp lands 
to insure reclamation of all such land, any balance to be granted to the several townships 
to be used for educational purposes. At the discretion of the county, such balance could 
also be used for the construction of roads or bridges, or for other public works.” Division 
OF PROFESSIONAL AND SERVICE Projects, Works Procress ADMINISTRATION, INVENTORY OF 
THE CouNTy ARCHIVES oF ILLINoIs No. 83 (Sangamon County (Springfield) ) 28-29 (His- 
torical Records Survey, April 1939). 

21 Blake v. People, 109 Ill. 504 (1884). 

22 131 Ill. 446, 23 N.E. 633 (1890). 
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of doubt, we think, that it was the intention of the Legislature to keep 
these two codes of law entirely distinct, so as to subject drainage dis- 
tricts organized under one act only to the rules provided by that act, the 
provisions of the other independent act having in such case no applica- 
tion. This it was clearly competent for the Legislature to do, and we 
think their intention to produce that result is too clearly expressed to 
admit of any possible question.” 7% 


The distinction between the two acts was preserved until a new drain- 


age code became effective in 1956.24 The effect of this “dual” set of laws 
is very well expressed in the following excerpt from the Tax Commission 


Report: 


“The confusion in legal provisions resulting from this original division 
of drainage law into two major and several minor sets of procedure has 
grown with each passing year. In spite of the original difference in the 
type of drainage intended to be provided by the districts organized 
under each act there is little or no legal distinction in purpose. Districts 
without levees or pumping plants but providing a combined system of 
drainage ditches may be organized and proceed under either the Farm 
Drainage Act or the Drainage and Levee Act, although several pro- 
visions of the Drainage and Levee Act are applicable only to those dis- 
tricts constructing or maintaining levees or pumping plants. Districts 
providing pumping plants may be organized and proceed under the 
Drainage and Levee Act or as special drainage districts under the Farm 
Drainage Act. Districts constructing or maintaining levees can be or- 
ganized and proceed under the Levee Act or as special drainage dis- 
tricts under the Farm Drainage Act, and probably also as a one- or two- 
township district under the Farm Drainage Act. 


“Amendments to the statutes have been numerous and complicated, 
sometimes involving enactment, repeal, and re-enactment in addition 
to various changes. Much of the legislation and many of the amend- 
ments were passed for a particular drainage district which desired to 
perform a certain act or had already performed it and needed validating 


23 Id. at 461-62, 23 N.E. at 638. 


24 This table from ILttinois Tax Comm’N, op. cit. supra note 3, gives a picture of 
activity under these acts from 1879 to 1937: 


Drainage Costs of Different Types of Districts, and Proportion of 
Assessments Levied as Annual Benefits, 1879-1937 











State (all districts) 





Multiply dollars and acres by 1,000 Percent total 
Number Number Construc- Annual Cost annual benefit 
a of of tion benefit Total per levies are of 
Types of districts districts acres levies levies levies acre total levies 
Levee and outlet 526 2,714 $45,521 $10,602 $56,123 $2068 18.9 
Special drainage 78 637 7,231 1,751 8,982 14.10 19.5 
Union 327 815 2,798 171 2,969 3.64 5.8 
Township and user 515 1,082 4,001 205 4,206 3.89 49 
Mutual 95 206 448 32 480 2.33 6.7 


1,541 5,454 59,999 12,761 72,760 13.34 = 17.5 
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legislation. Because of the court decisions declaring drainage districts 
unconstitutional prior to the amendment of 1878 and several subsequent 
decisions interpreting the law and invalidating prior assessments and 
operations, the statutes are cluttered with validating clauses of no present 
significance. 

“Much of the drainage legal code is now found in court cases rather 
than in the statutory provisions themselves. In interpreting this court 
law continual reference must be made to the statute, since subsequent 
amendments may have rendered particular court decisions meaningless. 
Moreover, because of the numerous procedures depending upon the 
type of organization of the district involved in a given case, it is not 
always clear to which type or types of districts a particular interpreta- 
tion applies. The ruling of the court in one case might not hold for 
other types of districts. 


“Because of this legal confusion, drainage district procedure is un- 
necessarily complicated and expensive. This has hampered the real func- 
tion of the laws, which is to make possible the drainage and flood 
protection of farm lands by cooperative effort. Codification and clari- 
fication are imperative.” 75 


The 1956 Drainage Code 


The conclusions of the tax commission were shared by almost every- 
body who had any contact with Illinois drainage law. In 1950, the Illinois 
State Bar Association and the College of Agriculture of the University of 
Illinois sponsored a conference of interested organizations and agencies to 
consider possible methods of accomplishing the revision and codification of 
these laws. On two occasions, bills establishing legislative committees to 
undertake this work had failed to be called for final reading prior to ad- 
journment of the General Assembly, so it was believed that the initiative 
must come from individuals rather than from the legislature. The conference 
appointed a drafting committee composed of Donald V. Dobbins, Chairman; 
Robert F. White, Vice Chairman; Robert F. Goodyear; Kenneth H. Lem- 
mer; D. E. Martensen; Glenn Ratcliff; and Harold W. Hannah. The Illinois 
Drainage Code which became effective in 1956 was the product of this 
drafting committee.”® : 

The Code embodies the following ideas and concepts: 


(1) There should be but one comprehensive statute under which all 
drainage districts are organized and operate. 
(2) All districts should be organized in and operate under the county 


25 Id. at 57. 

*6For a good commentary on the purpose and effect of the Code, and on the 
legislative and judicial background leading up to it, see commentary by Dobbins, Illinois 
Drainage Law, Itt. ANN. Stat. cc. 39-42, at x1x-xxxv (Smith Hurd 1956). 
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courts instead of being strewn among the county courts, the circuit courts, 
the Superior Court of Cook County, highway commissioners, and justices 
of the peace. 

(3) All drainage commissioners should be appointed by the county 
judge, with allowance for districts previously organized which choose to 
continue the election method. 

(4) The county treasurers should serve as district treasurers, the county 
clerks as district clerks, and the county collectors as district collectors— 
with but minor exceptions—in order that all the records of each district 
might be found in the courthouse. 

(5) Special assessment procedure should be simplified, particularly for 
maintenance and repair work. 

(6) Provisions should be made for the organization of districts by 
referendum as well as by the present petition process. 

(7) Provisions for the formation of mutual, outlet, and user districts 
should be retained in substance. 

(8) Provisions for the organization of subdistricts and minor sub- 
districts should be retained in substance. 

(9) Provisions on consolidation, annexation, detachment, and dissolu- 
tion should be retained in substance. 

(10) All connections to a district drainage system should be approved 
by the commissioners of the district both as to design and manner of con- 
struction. 

(11) The law should be logically divided into appropriate articles and 
sections having, for example, all of the provisions on the organization of 
districts in one article, all provisions on the powers and duties of commis- 
sioners and other officers in another article, and all provisions on the levy 
and collection of assessments in another article. 

(12) The provisions of the Civil Practice Act should apply to pro- 
ceedings under the Drainage Code, except in those instances in which 
special procedure is provided in the Code. 

(13) There was much sound law in the former statutes and in court 
decisions, and this should be preserved. 


Included as a part of the Code is the substance of two early laws which 
enlarged an owner’s right to improve his drainage beyond the point per- 
mitted by the court’s interpretation of the civil-law rule.?7 The first, a part 
of the Agricultural Drainage Act (1885), consisted of seven sections under 
the general heading “Rights of Drainage.” It provides a means through 
which an owner may acquire the right to extend a covered drain across the 
land of another to a proper outlet. The second (1889) concerned drains 
constructed by mutual license or agreement. Both laws are important be- 


27 Itt. Rev. Stat. c. 42, § 2—2 to —7 (1959). 
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cause they offer a means, apart from district organization, whereby a land- 
owner can, to a limited extent, improve or maintain his drainage across the 
lands of others. 

It is worthy of note that drainage districts in Illinois have operated 
completely “on their own.” They have no legal obligation to cooperate 
with other public agencies,”* and no state agency has any general supervisory 
or regulatory power over them. Perhaps the strict delineation of function, 
the limitation on use of funds raised by special assessment, and the lack of 
financial inducement to commissioners have all played a part in keeping 
drainage districts free of all relationships except those which have to do 
with the solution of the drainage or flood protection problem of the dis- 
trict. 

Significant increased interest on the part of the state in drainage activity 
is indicated by a 1959 law which provides that “the Department of Public 
Works and Buildings shall make a survey and prepare a master plan for the 
drainage of and flood control of all watershed areas of this State. . . .” 
Such plans are to be “made available to private interests and to each public 
agency in this State having drainage powers in the development of drainage 
projects.” 

Though this legislation does not affect the legal role of Illinois drainage 
districts, it could in time have a significant effect on their number, size, 
location, and relationship one to the other. In time also there could con- 
ceivably be legislation designed to give impetus to total watershed develop- 
ment—including among other things some redefinition and possibly amalga- 
mation of the functions of local agencies such as drainage, sanitary, soil 
conservation, and river conservancy districts. 


28 The Code does require drainage commissioners to cooperate with other districts 
and certain public agencies in the exchange of drainage information. Itt. Rev. Srat. 
c. 42, § 12—19 (1959). Also, a 1959 amendment gives the commissioners authority to co- 
operate in the use of the district’s structures for game or fish preserves or in furthering 
the “purposes of the ‘Fish Code of Illinois’ or the ‘Game Code of Illinois.” Id. § 
4—14(g). 

29 Tut. Rev. Stat. c. 42, § 472 (1959). 








PRIVATE RIGHTS UNDER ILLINOIS 
DRAINAGE LAW 


BY GLENN RATCLIFFE * 


“EVERY MAN must so use his own property as not to injure another in 
the use and enjoyment of his property.” This hoary and time-honored 
maxim of the common law forms the basis of much of the law in Illinois 
pertaining to the private rights of drainage.! 

Drainage as applied to land contemplates the removal of water there- 
from by means of natural outlets or artificial drains. Many controverted 
questions which concern the discharge of waters from lands by natural 
flow or through artificial drains, or which appertain to the obstruction or 
hindrance of such flow have been decided by our supreme and appellate 
courts. While these decisions have not all been uniform, we believe that 
more difficulty has arisen in applying the law than in stating it. We shall 
not, however, attempt a review of all of the Illinois cases, but shall confine 
ourselves to a consideration of some of the principal questions pertaining 
to the private rights of drainage which have been determined by the de- 
cisions of our higher courts. 

From an historical standpoint many of the private rights of drainage 
were first established and announced by the Illinois Supreme Court in what 
may properly be called the “mill dam” cases, the first of which was decided 
in 1835.2, While these early cases deal primarily with the use of streams 
and flowing water, the right to obstruct watercourses, the duty to return 
an obstructed watercourse to its natural channel, and other questions which 
relate to the private rights of drainage were also considered and determined. 

It is submitted that the following principles pertinent to drainage 
rights were established by the early “mill dam” cases: 


(1) Every riparian owner has the right to erect a mill dam on his land 
and to make reasonable use, for hydraulic purposes, of the water flowing 
through his land; but by building a mill dam one does not acquire any right 
whatever to overflow the land of his neighbor, whether his neighbor has 
a mill or not. 


*GLENN RATCLIFF. LL.B. 1915, University of Illinois; Attorney-at- 
Law, Lewistown, Illinois. 


1City of Chicago v. McGinn, 51 Ill. 266 (1869); Gillham v. Madison Co. R.R., 
49 Ill. 484 (1869); Rudd v. Williams, 43 Ill. 385 (1867); Stout v. McAdams, 3 Ill. 
(2 Scam.) 67 (1839); Dickerson v. Goodrich, 190 Ill. App. 505 (3d Dist. 1914). 

2 Clark v. Lake, 2 Ill. (1 Scam.) 229 (1835). 

3 Hill v. Ward, 7 Ill. 285 (1845); Plumleigh v. Dawson, 6 Ill. 544 (1844); Stout v. 
McAdams, supra note 1. 
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(2) While the law does not afford a remedy for every trifling in- 
convenience which another may be put to, every flowing back or throwing 
water upon the land of another which causes injury entitles the individual 
injured to a remedy, and the party occasioning the damage is liable to 
make reparation commensurate with the injury he has caused.‘ 

(3) Each riparian owner must allow the water to pass from his land 
in its accustomed channel. It is illegal to divert a watercourse without 
returning the water to its natural channel before it reaches a riparian pro- 
prietor below.® 

(4) No exclusive right to erect a dam and to the use of the water as 
it flows in its natural channel can be gained by prior occupancy of a site 
for a period less than that required to establish a prescriptive right.® 

(5) All riparian proprietors through whose land a watercourse natur- 
ally flows may enjoy the privilege of using the water for culinary, agri- 
cultural, and hydraulic purposes. Strictly speaking, no one has a property 
right in the water itself; one has only the privilege of using it. For do- 
mestic purposes and for the watering of livestock, the upper riparian owner 
may consume all of the natural flow, but he cannot consume the whole of 
it for agricultural, manufacturing, or hydraulic purposes. If the flow is not 
sufficient for each proprietor living on the stream to carry on his agri- 
cultural or manufacturing activities, none has the right to use all the water; 
all have a right to participate in its benefits. No rule can be laid down as to 
how much each may use without infringing on the rights of others. In 
such cases, the question must be left to the judgment of the jury whether 
or not the party complained of has, under all circumstances, used more than 
his just proportion.” 


*Bradbury v. Vandalia Levee & Drainage Dist., 236 Ill. 36, 86 N.E. 163 (1908); 
Rudd v. Williams, supra note 1; Hill v. Ward, supra note 3; Stout v. McAdams supra 
note 1. The right to cast water on adjoining property by run-off or drip from a build- 
ing does not exist at common law and a parol license giving such right may be revoked 
at any time. Tanner v. Volentine, 75 Ill. 624 (1874). 

5 Plumleigh v. Dawson, supra note 3; Stout v. McAdams, supra note 1. This rule 
applies even though the upper owner has added to the channel an amount of water 
equal to or greater than the amount diverted. Druley v. Adam, 102 Ill. 177 (1882). 

6 Stout v. McAdams, supra note 1; Rudd v. Williams, supra note 1. 

TBliss v. Kennedy, 43 Ill. 67 (1867); Plumleigh v. Dawson, supra note 3; Evans v. 
Merriweather, 4 Ill. (3 Scam.) 492 (1842); City of Elgin v. Elgin Hydraulic Co., 85 
Ill. App. 182 (2d Dist. 1899). The rule of these cases is of special interest to duck 
hunters along the lower regions of the Sangamon River and along other streams where 
the duck flight extends. Many dams and flumes have been built to provide water for 
flooding duck marshes during duck hunting seasons. In dry years, when there is not 
enough water for all, many disputes have arisen as to the relative rights of the various 
riparian owners to use the flowing water for flooding their marshes. The writer believes 
that the “mill dam” cases announce the correct rule that would be applicable to the 
duck hunters. 
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The early cases followed the “reasonable use” rule. They quite clearly 
did not establish any doctrine that there could be no dimunition whatever 
and no obstruction or impediment whatever by a riparian proprietor to the 
flow of water as it crosses his land. There may be dimunition in quantity, 
retardation, or acceleration of the natural current if such use is indispensable 
for the general and valuable use of the waters and is consistent with the 
common right. Dimunition, retardation, or acceleration not clearly in- 
jurious in the sense that it diminishes the value of the common right, is an 
implied element in the right of using the stream at all. The law acts with 
a reasonable reference to public convenience and general good and is not 
betrayed into a narrow strictness subversive of common use or into an 
extravagant looseness which would destroy private rights.® 


Tue RuLeE or Civit LAw APPLICABLE TO PRIVATE RIGHTS OF 
DRAINAGE IN ILLINOIS 


Rights of drainage are to a degree contingent on the manner in which 
water moves from one property to another. In the case of Chicago, P. & 
St. L. Ry. v. Reuter,® the court considered three classes of waters: channel 
waters, surface waters, and overflow waters. The rule of civil law—that 
“each successive owner takes with whatever advantages or inconveniences 
nature has stamped upon his land” !°—has been generally recognized in most 
of our states as applicable to channel waters, defined as those running in 
continuously flowing streams, but as to surface and overflow waters there 
is much conflict in the decisions. Many states have adopted the “common 
enemy” rule—that such water “is a common enemy which every proprietor 
may fight as he deems best, regardless of its effect on other proprietors”— 
both as to surface and flood waters. The civil-law rule as applicable to 
surface waters rests on the fact that a discernible channel exists which 
carries surface waters from higher to lower land following rains, and as 
applied to flood waters the entire basin which overflows is considered a part 
of the channel. As between a dominant and servient owner there would 
appear to be little room for distinguishing channel waters from surface and 
flood waters. However, even in the states which follow the civil-law rule, 
there is some variation in the law as applied to surface and channel waters. 
For example, there are fewer restraints on outletting into larger streams 
than on increasing the flow in a natural depression and thereby enlarging 
the burden on servient land.1! Also the reasonable use doctrine applies to 


8 Tetherington v. Donk Bros. Coal & Coke Co., 232 Ill. 522, 83 N.E. 1048 (1908); 
Plumleigh v. Dawson, supra note 3; Evans v. Merriweather, supra note 7; City of 
Springfield v. North Fork Outlet Drain. Dist., 249 Ill. App. 133 (3d Dist. 1928). 


9 223 Ill. 387, 79 N.E. 166 (1906). 
10 Gormley v. Sanford, 52 Ill. 158, 162 (1869). 
11 See note 41 infra. 
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the use of channel waters, whereas there are no riparian rights in surface 
waters. An owner may impound and use the surface water which falls on 
his land or comes to his land through natural depressions, but he may not 
cast the water onto the land of another except through its natural outlet, 
nor may he cause it to back up on higher land.!? In our consideration of 
the private rights of drainage we shall deal primarily with the three classes 
of water above mentioned." 

In Illinois there seems to have been no distinction in the application of 
the rule of civil law between channel, surface, and flood waters. This rule 
first announced in Gillham v. Madison Co. R.R.,‘* is usually stated as 
follows: Where the two fields adjoin and one is lower than the other, the 
owner of the upper field has a natural easement, as it is called, to have the 
water that falls upon his own land flow off the same upon the field below, 
which is charged with a corresponding servitude in the nature of dominant 
and servient tenements. The owner of the lower ground has no right to 
erect embankments whereby the natural flow of the waters from the upper 
ground shall be stopped, nor has the owner of the upper ground any right 
to make excavations or drains by which the flow is directed from its natural 
channel and a new channel made on the lower ground, nor can he collect 
into one channel waters usually flowing off into his neighbor’s fields by 
several channels and thus increase the wash upon the lower field. This is 
the doctrine of civil law, and has found favor in almost all of the common 
law courts of this country and of England." 


12 There does not seem to be any decided case in Illinois establishing the right of 
an owner to impound and use all of the surface waters coming onto his land, but this 
rule is generally recognized. 56 AM. Jur. Waters § 66 (1947); 93 C.J.S. Waters § 113 
(1956). 

18 Another class of water involving movement between properties, which will not 
be discussed here, is generally referred to as “diffused waters.” As to these the move- 
ment may be slight and no discernible channel established. It is generally assumed 
that the laws of natural drainage do not apply to these waters. One of the demands 
for legislation authorizing drainage across the lands of others and one of the chief 
incentives for tile drainage district activity in the flat areas of central Illinois was the 
presence of large amounts of diffused waters during rainy seasons and the impossibility 
of developing through the courts any private rights of drainage which could cope with 
the situation. 

1449 Ill. 484, 486 (1869). 

15 See also Geis v. Rohrer, 12 Ill. 2d 133, 145 N.E.2d 596 (1957); Gough v. Goble, 
2 Ill. 2d 577, 119 N.E.2d 252 (1954); Druce v. Blanchard, 338 Ill. 211, 170 N.E. 260 (1930); 
Town of Nameoki v. Buenger, 275 Ill. 423, 114 N.E. 129 (1916); Bradbury v. Vandalia 
Levee & Drainage Dist., 236 Ill. 36, 86 N.E. 163 (1908); Ohio & M. Ry. v. Thillman, 143 
Ill. 127, 32 N.E. 529 (1892); Totel v. Bonnefoy, 123 Ill. 653, 14 N.E. 687 (1888). This 
rule does not apply to percolating waters. Edwards v. Haeger, 180 Ill. 99, 54 N.E. 176 
(1899). It does not apply to mines. Jones v. Robertson, 116 Ill. 543, 6 N.E. 890 (1886). 
Where tracts are of equal elevation and there is no channel or depression where surface 
waters drain from one to the other, neither is servient to the other. Gormley v. San- 
ford, supra note 10, 
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The application of this rule has presented many questions, such as: 


(1) Does the rule apply to surface and flood waters the same as to 
waters flowing in a natural channel? Why? 

(2) May the flow from the dominant land be increased by the drainage 
of areas not previously drained? 

(3) What is a watercourse within the meaning of the rule? 

(4) May waters be taken from one watershed and diverted into a 
watercourse flowing across a servient tract situated in another watershed or 
be taken from one or more channels and conveyed into a different channel? 

(5) May a landowner change the location of a natural channel or 
enlarge a natural channel on his own land? 

(6) May a lower or servient landowner erect any levees or embank- 
ments which might change or affect the flow of waters from the upper or 
dominant lands? 

(7) Does the rule apply to municipalities, highways, and railroads? 

(8) Does the size of the channel have any bearing on the application 
of the rule? 

(9) May prescriptive rights be acquired which will change the opera- 
tion of the rule? 

(10) Upon whom does the duty fall of maintaining a watercourse 
across a servient tract? 

(11) What changes, if any, have been made in the rule by statutory 
enactments which are applicable to lands not in drainage districts? 


Surface and Flood Waters 


Surface waters are governed by the rule applicable to waters flowing 
in a natural channel. The reason and basis of the rule is stated in Gormley 
v. Sanford: '* 


“In our judgment, the reasoning which leads to the rule forbidding the 
owner of a field to overflow an adjoining field by obstructing a natural 
water course, fed by remote springs, applies, with equal force, to the 
obstruction of a natural channel through which the surface waters, 
derived from the rain or snow falling on such field, are wont to flow. 
What difference does it make, in principle, whether the water comes 
directly upon the field from the clouds above, or has fallen upon re- 
mote hills, and comes thence in a running stream upon the surface, or 
rises in a spring upon the upper field and flows upon the lower? The 
cases asserting a different rule for surface waters and running streams, 
furnish no satisfactory reason for the distinction. .. . The right of the 
owner of the superior heritage to drainage is based simply on the 
principle that nature has ordained such drainage, and it is but plain 
and natural justice that the individual ownership arising from social 


16 §2 Tl. 158, 162 (1869). 
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laws should be held in accordance with pre-existing laws and arrange- 
ments of nature. As water must flow, and some rule in regard to it 
must be established where land is held under the artificial titles created 
by human law, there can clearly be no other rule at once so equitable 
and so easy of application as that which enforces natural laws. There 
is no surprise or hardship in this, for each successive owner takes 
with whatever advantages or inconveniences nature has stamped upon 
his land.” 37 


The question as to whether or not the same rule is applicable to flood 
waters was first considered by our supreme court in the case of Pinkstaff v. 
Steffy: 18 


“It might with equal force be inquired here what difference it can 
make, in principle, whether the water that submerges the land of Steffy 
comes from the hills above the land or comes from the overflow of a 
stream along the same. We are unable to see either the distinction or 
the ground for one. Both are natural consequences. Both are burdens 
cast upon the adjacent lands by the laws of nature, and as applied to 
such creeks and streams as the one in question we have no doubt that 
the correct rule is ‘that waters which have overflowed the banks of a 
stream in times of freshet, in consequence of the insufficiency of the 
natural channel to hold them and carry them off, are surface waters, 
within the meaning of the rules of law relative to such waters.’ ” 1” 


Increase in Flow From Dominant Land 


The owner of the dominant heritage has the right to make such drains 
on his own land for agricultural purposes as may be required by good hus- 
bandry, although by so doing the flow of water may be increased in a regu- 
lar well-defined channel which carries the water from the upper to the 
lower field. This rule was first announced by the supreme court in the 
case of Peck v. Herrington,” where the court reasoned as follows: 


“But it is said that the owner of the dominant heritage can not drain 
natural ponds of water from his own land upon the land of his neighbor 
below him. The ponds which Peck proposed to drain were merely the 
collection of surface water from rain and melting snow, which fell 
upon the land. Suppose Peck, instead of tile-draining the ponds, had 
filled them up with dirt. This would have caused the water which 


17See also Town of Nameoki v. Buenger, supra note 15; Bradbury v. Vandalia 


Levee & Drainage Dist., supra note 15; Chicago, P. & St. L. Ry. v. Reuter, 223 Ill. 387, 
79 N.E. 166 (1906); Pinkstaff v. Steffy, 216 Ill. 406, 75 N.E. 163 (1905). 


18 Supra note 17, at 412, 75 N.E. at 165. 
19 See also Mauvaisterre Drainage & Levee Dist. v. Wabash Ry., 299 Ill. 299, 132 


N.E. 559 (1921); Bradbury v. Vandalia Levee & Drainage Dist., supra note 15; Chicago, 
P. & St. L. Ry. Co. v. Reuter, supra note 17; Wills v. Babb, 222 Ill. 95, 78 N.E. 42 
(1906); Kallista v. Ahalt, 158 Ill. App. 255 (3d Dist. 1910). 





20 109 Tl. 611 (1884). 
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before accumulated in the ponds, to flow down the channel indicated 
on the map by the dotted line, upon the land of Herrington. It will 
not be pretended that in such a case he would have violated any rule 
of law... . If it be true that the water which would naturally accumu- 
late in these ponds could be cast upon Herrington’s land by filling them 
up, upon what principle can the owner of the dominant heritage be 
denied the right to do the same thing in another way? If the water 
which would naturally accumulate in those ponds can be turned upon 
Herrington’s land by filling them up, we perceive no reason why the 
water may not be drawn off by tile-draining, if good husbandry re- 
quired it.” 2 


Following this decision, the legislature adopted the rule announced in 
the case. Section 4 of an “Act to Provide for drainage for Agricultural 
and Sanitary purposes, and to repeal certain acts therein named,” ?? in 
force July 1, 1885, provides: 


“Owners of land may drain the same in the general course of natural 
drainage, by constructing open or covered drains, discharging the same 
into any natural water course, or into any natural depression, whereby 
the water will be carried into some natural watercourse, or into some 
drain on a public highway with the consent of the commissioners 
thereto; and when such drainage is wholly upon the owner’s land, 
he shall not be liable in damages therefor to any person or persons or 
corporations.” 


This rule has been uniformly followed.2® Section 2—1 of the Illinois Drain- 
age Code ** is in substance the same as section 4 of the Act of 1885. 

Watercourses do not have to be used in their natural state, but may be 
improved even if the quantity of water thrown upon the servient tract is 
increased.”® 


What Is a Watercourse? 


The question has sometimes arisen as to what is a natural watercourse 
through which the dominant owner has a right to drain across servient 
lands. In determining this question, the court said in Lambert v. Alcorn: *® 


21 Td. at 619-20. 

22 TI]. Laws 1885, at 77. 

23 Adams v. Abel, 290 Ill. 496, 125 N.E. 320 (1919). Broadwell Special Drainage 
Dist. v. Lawrence, 231 Ill. 86, 83 N.E. 104 (1907); Lambert v. Alcorn, 144 Ill. 313, 33 
NE. 53 (1893); Wilson v. Bondurant, 142 Ill. 645, 32 N.E. 498 (1892). 

We raise the question, but find no case which determines it, nor do we express 
any opinion on it: May a dominant landowner tile drain his land to a depth below any 
available outlet, discharging his tile into a sump, pumping the water from the sump 
and casting it into a natural watercourse extending across a servient tract? 

% Itt. Rev. Stat. c. 42 (1959). 

25 Adams v. Abel, supra note 23; Lambert v. Alcorn, supra note 23; Wilson v. 
Bondurant, supra note 23. 

°6 144 Ill. at 324, 33 N.E. at 56. 
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“If the conformation of the land is such as to give to the surface water 
flowing from one tract to the other a fixed and determinate course, 
so as to uniformly discharge it upon the servient tract at a fixed and 
definite point, the course thus uniformly followed by the water in its 
flow, is a water-course, within the meaning of the rule applicable to 
that subject. Doubtless such water-course can exist only where there 
is a ravine, swale or depression of greater or less depth, and extending 
from one tract on to the other, and so situated as to gather up the 
surface water falling upon the dominant tract and to conduct it along 
a defined course to definite point of discharge upon the servient tract. 
But it does not seem to be important that the force of the water flow- 
ing from one tract to the other has not been sufficient to wear out a 
channel or canal having definite and well marked sides or banks. That 
depends upon the nature of the soil and the force and rapidity of the 
flow. If the surface water in fact uniformly or habitually flows off 
over a given course, having reasonable limits as to width, the line of its 
flow is, within the meaning of the law applicable to the discharge of 
surface water, a water-course.” 27 


Diversion of Waters 


The right of the dominant owner to construct ditches and tile drains 
for the purpose of draining his land through the usual and natural channels 
on the servient estate does not authorize the owner of the dominant heritage 
to dig through or remove natural barriers and thereby let on to the adjoin- 
ing lower lands waters that would not otherwise naturally flow in that 
direction.”8 

Likewise, a dominant landowner may not take water from its natural 
channel and cast it upon the servient estate in another channel, or connect 
several channels on his own land and convert them into one flowing across 
the servient tract.?° 

A natural channel cannot be converted into a sanitary disposal channel 
and used for sewage disposal. An injunction will be granted at the suit 
of the landowner upon whose land the outflow of sewage is discharged 


27 See also Minnie Creek Drainage Dist. v. Nation, 315 Ill. 332, 146 N.E. 558 (1925); 
Inlet Swamp Drainage Dist. v. Mehlhausen, 291 Ill. 459, 126 N.E. 113 (1920); Winhold 
v. Finch, 286 Ill. 614, 122 N.E. 53 (1919); Town of Bois D’Arc v. Convery, 255 Ill. 511, 
99 N.E. 666 (1912); St. Louis Merchants’ Bridge Terminal Ry. Ass’n v. Schultz, 226 Ill. 
409, 80 N.E. 879 (1907); Ribordy v. Murray, 177 Ill. 134, 52 N.E. 325 (1898). 

28 Graham v. Keene, 143 Ill. 425, 32 N.E. 180 (1892); Young v. Commissioners of 
Highways, 134 Ill. 569, 25 N.E. 689 (1890); Dayton v. Drainage Comm’rs, 128 Ill. 271, 
21 N.E. 198 (1889); Anderson v. Henderson, 124 Ill. 164, 16 N.E. 232 (1888); Town of 
Saratoga v. Jacobson, 193 Ill. App. 110 (2d Dist. 1914). 

Elser v. Village of Gross Point, 223 Ill. 230, 79 N.E. 27 (1906); Dayton v. 
Drainage Comm’rs, supra note 28; Hicks v. Silliman, 93 Ill. 255 (1879); Throop v. 
Griffin, 77 Ill. App. 505 (4th Dist, 1898). 
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to abate the nuisance, even though a large population will be affected by 
an interruption of the use of its system of sewers.°° 


Change of Natural Channel 


The owner of land may change the course of a natural watercourse 
within the limits of his own land, but he must restore it to the original 
channel before the lands of another are reached. He will not be liable in 
damages for the work which he has done on his own land provided, in 
changing the course of the stream, he does not cast upon the land of an 
adjoining proprietor waters which would not, in the course of nature, flow 
upon such adjoining premises.*" 

The fact that the channel change made by the dominant landowner 
may cause greater erosion in the natural channel on the lands of the servient 
owner will not make him liable for damage.®? 


Erection of Levees and Embankments 


The rule has been repeatedly stated as above set forth that where water 
from one tract of land naturally drains upon the land of another the owner 
of the lower land must suffer the water to be discharged upon his land 
and he has no right to stop or impede the natural flow of a stream, or of 
surface or flood waters. Does this rule, however, preclude the lower land- 
owner from erecting any embankments on his own lands to protect them 
from floods, which may confine the flood waters to a narrower or different 
channel than they are accustomed to flow in their natural state? The writer 
believes that the rule is not this narrow. 

There are certain situations when the servient landowner may erect 
levees to protect his land. Where the flood waters from a natural water- 
course are cast upon the lands of a lower owner by reason of barriers con- 


8° Barrington Hills Country Club v. Village of Barrington, 357 Ill. 11, 191 N.E. 239 
(1934); Village of Dwight v. Hayes, 150 Ill. 273, 37 N.E. 218 (1894); Dierks v. 
Commissioners of Highways, 142 Ill. 197, 31 N.E. 496 (1892); Cook v. City of Du Quoin, 
256 Ill. App. 452 (4th Dist. 1930). It is unlawful to straighten a river which will cause 
pollution to be brought into a reservoir of a downstream owner which did not flow 
there when the river was in its natural state. City of Springfield v. North Fork Outlet 
Drainage Dist., 249 Ill. App. 133 (3d Dist. 1928). 


31 Montgomery v. Downey, 17 Ill. 2d 451, 162 N.E.2d 6 (1959); Fenton & Thomp- 
son R.R. v. Adams, 221 Ill. 201, 77 N.E. 531 (1906); Daum v. Cooper, 208 Ill. 391, 
70 N.E. 339 (1904); Bundy v. City of Sullivan, 1 Ill. App. 2d 212, 117 N.E.2d 302 
(3d Dist. 1954); Swigert v. Chicago, B.& Q.R.R., 203 Ill. App. 98 (4th Dist. 1916). 


32Fenton & Thompson R.R. v. Adams, supra note 31; Young v. Chicago, 
C.,C.& St. L. Ry., 203 Ill. App. 39 (4th Dist. 1916). The rule might be different if 
the change caused a new channel to be cut as a result of overflow. Dickerson v. 
Goodrich, 190 Ill. App. 505 (3d Dist. 1914). While a new channel may be constructed, 
the old channel must be kept open if its closing would deprive the dominant owner 
of equal rights of drainage. Dettmer v. Illinois Terminal R.R., 287 Ill. 513, 123 N.E. 37 
(1919), 
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structed by an upper owner which divert the natural course of the over- 
flow, the lower owner may erect barriers on his own land to protect it from 
overflow.** But where the dominant owner has done nothing to increase 
the burden on the servient tract, the servient owner may not (a) fill up 
and obstruct a natural channel, though the channel obstructed is of shallow 
depth and may consist only of a depression not over two feet in depth and 
eight or ten feet wide;** or (b) construct levees or embankments which 
will stop the natural flow from the dominant land and divert the flow through 
other channels or outlets, or cause the flood waters to be retained for a 
longer time on the dominant tract, or require the owner of the dominant 
estate to construct ditches so as to drain his land.*® 

These rules, however, do not preclude him from changing the course 
of and enlarging an outlet channel and from constructing levees or embank- 
ments along the banks of a stream flowing across his land so as to protect 
his land from overflow, provided (a) that in making the change the new 
channel before it leaves his land is restored to the original channel, and 
(b) that in making the change, the new channel with its overbank section 
is of equal or greater discharge capacity than that which existed prior to 
the change.*¢ 

Here, we think, the courts have gone back to the “reasonable use” 
rule of the “mill dam” cases. The law does not afford a remedy for every 
inconvenience which another may be put to. Any retardation which is not 
positively and sensibly injurious by diminishing the value of the dominant 
tract will not afford grounds for relief. The new works when constructed 
by a lower landowner as a single enterprise are to be considered as a whole 
in determining whether or not the upper landowner has been damaged.** 
This rule is especially true where a mandatory injunction is sought. The 
plaintiff must establish an actual and substantial injury and not merely a 
technical or inconsequential wrong, entitling him to nominal damages only. 


33 Mauvaisterre Drainage & Levee Dist. v. Wabash Ry., 299 Ill. 299, 132 N.E. 559 
(1921); Wills v. Babb, 222 Ill. 95, 78 N.E. 42 (1906). 

34 Geis v. Rohrer, 12 Ill. 2d 133, 145 N.E.2d 596 (1957); see cases cited note 15 
supra. 

35 Pinkstaff v. Steffy, 216 Ill. 406, 75 N.E. 163 (1905); see cases cited note 16 
supra. 

36 Montgomery v. Downey, supra note 31; Rock Island & P.R.R. v. Krapp, 173 Ill. 
219, 50 N.E. 663 (1898); Swigert v. Chicago, B.& Q.R.R., supra note 31. If the levee 
causes the new channel to be cut on dominant land and part of the land is washed 
away, it is illegal. Dickerson v. Goodrich, supra note 32. See Annots., 23 A.L.R.2d 750 
(1952). 

37Druley v. Adam, 102 Ill. 177 (1882); Elliott v. Fitchburg R.R., 64 Mass. (10 
Cush.) 191 (1852); Society for Fstablishing Manufactures v. Morris Canal Co., 1 N.J. 
Eq. (1 Sax.) 157 (1830). One charged with causing an injury from an obstruction 
or change of channel cannot offset benefits conferred against damages. Plaintiff cannot 
be compelled to exchange one right for another. Druley v. Adam, supra; Chicago S. 
Branch Dock Co. v. Dunlap, 32 Ill. 207 (1863). 











208 ILLINOIS DRAINAGE LAW [VoL. 1960 


Where the evidence shows the same flood would have occurred on plaintiff's 
land without the change, a case is not made out, and where the new drainage 
is shown to afford better facilities than the old, there is nothing to justify 
the granting of an injunction requiring the re-establishment of the old 
system.88 


Municipalities, Highways, and Railroads 


The rules above announced with reference to private landowners, also 
apply to cities and other municipalities. A city has no right to change a 
watercourse without being liable to an adjoining landowner for any re- 
sulting damage. The fact that a city is given power to establish grades for 
its streets and may raise or lower the level of its streets, does not give it the 
right to turn a stream of water from its natural channel and cause it to flow 
through adjoining premises where it was not accustomed to flow. Private 
rights are not to be impaired for public convenience or necessity without 
just compensation.®® 

A city is under a duty to provide proper drainage to carry off waters 
that may accumulate in its streets and the fact that adjoining owners may 
have changed the grade of their property and put more water in the street, 
does not relieve the city of the liability to provide proper drainage. It has 
no more power over its streets than an individual has over his land. It 
cannot be permitted to exercise dominion over its streets to the injury of 
adjoining property, except as such rights may be acquired by grant or by 
eminent domain.*® 

The same doctrine which is applicable to cities and villages applies to 
commissioners of highways. A commissioner of highways has no right to 
divert water from its natural course and to drain it upon adjoining lands 
where it is not accustomed to flow, except where he may acquire the right 
by agreement or by eminent domain. Where water accumulating in a par- 
ticular part of the highway will naturally run off in a certain channel or 
watercourse, all that portion of the highway which lies in such a position 
as to naturally drain in that direction may be drained in such channel, 
although the flow of water may be increased, but the commissioner has 
no right or power to collect and carry a quantity of water along the high- 
way which would naturally drain off in another direction. Nor has the 


38 Montgomery v. Downey, supra note 36; Haack v. Lindsay Chem. Co., 393 IIl. 
367, 66 N.E.2d 391 (1946); Girard v. Lehigh Stone Co., 280 Ill. 479, 117 N.E. 698 
(1917); Dunn v. Youmans, 224 Ill. 34, 79 N.E. 321 (1906). 

39 Elser v. Village of Gross Point, 223 Ill. 230, 79 N.E. 27 (1906); City of Aurora 
v. Love, 93 Ill. 521 (1879); City of Bloomington v. Brokaw & Gregory, 77 Ill. 194 
(1875); Nevins v. City of Peoria, 41 Ill. 502 (1866). The same rule applies to organized 
drainage districts. Eldred Drainage & Levee Dist. v. Wilcoxson, 365 Ill. 249, 6 N.E.2d 
149 (1936); Bradbury v. Vandalia Levee & Drainage Dist., 236 Ill. 36, 86 N.E. 163 
(1908); Atherton v. East Side Levee & Sanitary Dist., 211 Ill. App. 55 (4th Dist. 1918). 


4° City of Aurora v. Reed, 57 Ill. 29 (1870). 
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commissioner the right to divert water from its regular channel or place 
where it would naturally flow and carry it along the highway for such 
distances as he may desire or think proper and then discharge that water 
upon an adjoining landowner.* 

Likewise, a landowner bordering on a highway has no right to obstruct 
the natural flow from the highway nor to divert water from its natural 
channel and cast it upon the highway out of its natural course even though 
the statutory provision authorizes owners of land to construct open or 
covered drains whereby water will be carried into some drain on the public 
highway. A commissioner of highways has the right to enjoin a person 
from conducting water away from its natural flow and turning it into a 
ditch along the highway, or from obstructing a flow of water in a natural 
watercourse extending from the highway and across adjoining land.*? 

The rule applying to municipalities and highway commissioners also 
applies to railroads. It is the duty of a railroad in constructing its crossing 
over a natural watercourse to provide suitable bridges, culverts, or other 
outlets so that the water may continue to flow as it has been accustomed to 
flow.*® A railroad has no right to obstruct or change a watercourse so as to 
injuriously affect adjoining lands, either above or below its crossing. It 
must restore the stream crossed to its former state or restore it so as not 
to impair its usefulness.4# This obligation rests upon a railroad in the absence 
of any statutory requirement.*® A railroad must maintain its bridges so as 
to meet new and altered conditions such as increased flow due to the con- 
struction of artificial channels,** and so as to guard against extraordinary 
floods which might with due diligence have been foreseen.*? The fact that 


41 Fleming v. Elgin, J.& E.Ry., 275 Ill. 486, 114 N.E. 187 (1916); Baughman v. 
Heinselman, 180 Ill. 251, 54 N.E. 313 (1899); Graham v. Keene, 143 Ill. 425, 32 N.E. 180 
(1892). This rule would not apply where the waters are carried along a highway and 
discharged into a large stream. Young v. Commissioners of Highways, 134 Ill. 569, 
25 N.E. 689 (1890). 

42 Town of Nameoki v. Buenger, 275 Ill. 423, 114 N.E. 129 (1916); Town of Bois 
D’Arc v. Convery, 255 Ill. 511, 99 N.E. 666 (1912); Davis v. Commissioners of High- 
ways, 143 Ill. 9, 33 N.E. 58 (1892); Saratoga v. Jacobson, 193 Ill. App. 110 (2d Dist. 
1914); Comerford v. Morrison, 145 Ill. App. 615 (3d Dist. 1908). 

48 Ohio & M. Ry. v. Thillman, 143 Ill. 127, 32 N.E. 529 (1892); People ex rel. 
Drainage Comm’rs v. Chicago & E.I.Ry., 258 Ill. App. 535 (2d Dist. 1930); St. Louis, 
A.& T.H.R.R. v. Brown, 34 Ill. App. 552 (4th Dist. 1889). 

44 Fast St. L.& C. Ry. v. Eisentraut, 134 Ill. 96, 24 N.E. 760 (1890); Jacksonville, 
N.W. &S.E.R.R. v. Cox, 91 Ill. 500 (1879). 

45 Ohio & M. Ry. v. Thillman, supra note 43; People ex rel. Drainage Comm'rs v. 
Chicago & E.S. Ry., supra note 43. 

46 People ex rel. Hoyne v. Metropolitan Ry., 285 Ill. 246, 120 N.E. 748 (1918); 
Cache River Drainage Dist. v. Chicago& E.LR.R., 264 Ill. 97, 105 N.E. 699 (1914); 
Kankakee & S.R.R. v. Horan, 131 Ill. 288, 23 N.E. 621 (1890). 

47 Chicago, P. & St. L. Ry. v. Reuter, 223 Ill. 387, 79 N.E. 166 (1906); Ohio & M. Ry. 
v. Ramey, 139 Ill. 9, 28 N.E. 1087 (1891); Dettmer v. Illinois Terminal R.R., 210 Ill. 
App. 653 (4th Dist. 1918); Drda v. Illinois Terminal R.R., 210 Ill. App. 640 (4th Dist. 
1918); Ohio & M. Ry. v. Thillman, supra note 43. 
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the railroad company owns the right of way over plaintiff’s land, does not 
authorize it to make such a change thereon by structures or otherwise, as 
to flow waters back upon the land of the plaintiff or others and thereby 
inflict an injury.*® If it undertakes to divert and change the usual and 
customary flow of water, it is bound to provide sufficient means to carry 
it away from the upper land as effectively as it was carried in its natural 
flow.*° 

Even though a railroad company has constructed its grade and drainage 
structures in a skillful and proper manner, it would, nevertheless, be liable 
to the adjacent landowner for any injury caused thereby. The constitu- 
tional guaranty that private property shall not be taken for public use 
without just compensation is applicable. 

An injury caused to an adjoining landowner by reason of a skillful 
construction or a railroad crossing over a natural watercourse is, in a certain 
sense, the taking of property and this cannot be done without compensation, 
even though the damage inflicted is the unavoidable result of a public im- 
provement constructed with the highest degree of care.®° 

A distinction is to be drawn as to the remedy, where the structure 
across a watercourse has been skillfully constructed and where it has been 
negligently constructed. If the drainage structure has been constructed 
with lawful authority and is permanent, and has been constructed with 
proper design and with due care, yet damages result to an adjoining land- 
owner, a suit to recover such damages may be brought immediately after 
the erection of the structure; all damages, both present and future, must 
be recovered in the one action. A failure to bring the action within the 
statutory period will operate to bar a recovery by the then owner or his 
grantees. The measure of damages in such a case is the depreciation in 
market value of the land as a result of the erection of the structure.5! 

If there has been negligence in the erection of the structure, whether 
arising from insufficient size, improper design, location, faulty construc- 
tion, or any other cause which has resulted in injury by the backing up of 
channel, surface, or flood waters on a dominant owner or from the bringing 
of waters on a lower owner which in the course of nature did not flow 


48 Chicago, R.I.& P.R.R. v. Carey, 90 Ill. 514 (1878); Illinois C.R.R. v. Heisner, 
45 Ill. App. 143 (2d Dist. 1891); Ohio, I. & W. Ry. v. Dooley, 32 Ill. App. 228 (3d 
Dist. 1889); Chicago & A.R.R. v. Connors, 25 Ill. App. 561 (2d Dist. 1887). 

#9 Chicago RI. & P.R.R. v. Moffitt, 75 Ill. 524 (1874); Alton & Upper Alton Horse 
R.R. & Carrying Co. v. Deitz, 50 Ill. 210 (1869). 

50 Schlosser v. Sanitary Dist., 299 Ill. 77, 132 N.E. 291 (1921); Ohio & M. Ry. v. 
Thillman, 143 Ill. 127, 32 N.E. 529 (1892); Kankakee & Seneca R.R. v. Horan, 131 Ill. 
288, 23 N.E. 621 (1890); Chicago & A.R.R. v. Maher, 91 Ill. 312 (1878); Toledo, 
W.& W.Ry. v. Morrison, 71 Ill. 616 (1874); Hart v. Wabash So. Ry., 143 Ill. App. 
503 (4th Dist. 1908), aff'd, 238 Ill. 336, 87 N.E. 367 (1909); Baker v. Leka, 48 Ill. App. 
353 (3d Dist. 1892). 

51 See cases cited note 50 supra. 
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across his land, the structure will constitute a nuisance and successive ac- 
tions for damages occasioned by it may be maintained from time to time 
as such damages are inflicted, and the nuisance may be abated by a suit in 
equity. The measure of damages in such a case is the amount of crop or 
rental loss or other such losses. The limitation for bringing the action is 
to be calculated from the date the injury is suffered.*? 

Where a structure is of a permanent character but has been negligently 
or unlawfully constructed, the injured landowner may elect to treat the 
same as permanent in law rather than to have the same abated as a nuisance. 
He may in one suit recover damages both present and prospective. If he 
does so recover he is to be regarded as having consented to the continuance 
of the structure and both he and others holding through and under him are 
denied the right of further suit for the recovery of damages.®8 


Size of Channel 


The question has frequently been asked as to whether or not the size 
of the river has any bearing on the right to erect levees to prevent overflow. 
In the case of Pinkstaff v. Steffy,54 the court determined that the rule pro- 
hibiting the erection of levees or obstructions which might hinder or impede 
the flow of flood waters was applicable to a stream of the size under con- 
sideration in that case (35 feet from bank to bank). The court, however, 
stated: “Whether this law would obtain when applied to large rivers is 
not before us, and we do not decide.” *» The size of the stream has been 
referred to but found not to alter the rule in at least one other Illinois case.5* 
However, the size of the stream seemed to be the controlling factor in the 
case of Cubbins v. Mississippi River Comm’n.®" In that case the court recog- 
nized that the rule of civil law was applied in federal courts and that under 
this rule it is the duty of proprietors whose lands border upon or are 
traversed by rivers, to permit the water of such rivers to flow their natural 
course unimpeded and unobstructed. However, there is an exception, 
recognized by the Roman law and under the ancient French law and the 
Code Napoleon, permitting defensive works to be constructed either upon 
the border of the river or in the interior of the property to prevent dam- 
age from accidental or extraordinary overflow of the lands; but any such 


52 Chicago, P.& St. L.R.R. v. Reuter, 223 Ill. 387, 79 N.E. 166 (1906); Groff v. 
Ankenbrandt, 124 Ill. 51, 15 N.E. 40 (1888); Chicago, B.& Q.R.R. v. Schaffer, 124 Ill. 
112, 16 N.E. 239 (1888); Ohio & M. Ry. v. Wachter, 123 Ill. 440, 15 N.E. 279 (1888); 
Hart v. Wabash So. Ry., supra note 50; Baker v. Leka, supra note 50. 

53 Chicago & E...R.R. v. Loeb, 118 Ill. 203, 8 N.E. 460 (1884); Baker v. Leka, 
supra note 50. 

54216 Ill. 406, 75 N.E. 163 (1905). 

55 Td. at 413, 75 N.E. at 165. 

56 Chicago, P. & St. L.R.R. v. Reuter, supra note 52. 

57 241 U.S. 351, 36 Sup. Cr. 671 (1916). 
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structure shall not encroach upon the natural bed of the watercourse. The 
court held that by reason of the vast watershed of the Mississippi River and 
the vast expanse of the valley through which the river travels, the natural 
bed of the stream would only include the space between the natural banks; 
that floods overflowing the natural banks would be accidental within the 
exception recognized by the civil law; and that levees might be erected 
along the river banks without liability for damages to a landowner who 
might claim his property to be damaged by reason of a higher overflow 
resulting from such levees. 

By the provisions of various acts of the General Assembly of the State 
of Illinois, the Department of Public Works and Buildings is given jurisdic- 
tion and supervision of flood control over the rivers of the state wherein 
the people have any rights or interest.5® It is made unlawful for any drain- 
age district, person, or agency to build any levees or other works which 
might be an encroachment on any of the streams of this state until the 
plans and specifications have been approved by the Department and a 
written permit received therefor. The provisions of the act apply only to 
navigable rivers.®° 

The constitutionality of the act was upheld in the case of Duck Island 
Hunting & Fishing Club v. Edward Gillen Dock, Dredge & Const. Co. 
The court held that no levee could be constructed by a drainage district 
along the Illinois River and no contract could lawfully be awarded for any 
levee until the plans and specifications had been approved by the Depart- 
ment of Public Works and Buildings. The Department is required to give 
notice and hold hearings on any application for the approval of plans for 
any levees or other flood control works and an appeal may be taken from 
its decision under the Administrative Review Act.*t The Department has 
uniformly required that the levees be set back a sufficient distance so that 
the flood channel between the levees or other obstructions on either side 
of the river is of sufficient width so there will not, in the judgment of the 
Department, be any retardation of the run-off of flood waters by reason 
of any of the works which it approves. While in the case of navigable 
rivers it might be well to leave the question as to what flood control works 
may be constructed wholly to the determination of the Department and to 
an appeal from its decision under the Administrative Review Act, it is 
doubtful if a landowner is limited to this procedure. He may have his day 


58 Try. Rev. Stat. c. 19 (1959). 

59 Gottschall v. Zipple, 308 Ill. 428, 140 N.E. 13 (1923); City of Springfield v. 
North Fork Outlet Drainage Dist., 249 Ill. App. 133 (3d Dist. 1928). Rivers not 
navigable in fact cannot be made so by statutory enactment. People ex rel. Deneen v. 
Economy Power Co., 241 Ill. 290, 89 N.E. 760 (1909). 

60 330 Ill. 121, 161 N.E. 300 (1928). 
61 Tut. Rev. Strat. c. 110, §§ 264-79 (1959). 
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in court by a direct action therein regardless of the action of the Depart- 
ment.®? 

No matter what the rule may be in the case of navigable rivers, we can 
see no reason why the rule announced in Pinkstaff v. Steffy should not 
apply to rivers of the size of the Spoon, Sangamon, Vermilion, Kaskaskia, 
or other similar streams. A dam across the entire channel of a stream of 
the size mentioned, and which raises the stream level and causes the up- 
stream land to be overflowed from lighter rainfalls, and the water to stand 
on the higher land for a longer time than what it did before such dam was 
built, is illegal.6* If levees are built within a few feet of the river banks, as 
many have been built along the rivers mentioned, so that the flood channel 
is restricted to little more than the stream bank section and causes a result 
similar to that of a dam across the river, there is no reason why the builder 
of such a levee should escape liability for any damages which he may have 
caused to the upstream landowner by reason of the retardation of the flow 
of flood waters. What difference can it make whether the stream bank 
section is 35 feet wide, or 200 or more feet wide? ® 


Prescriptive Rights 


It has long been settled in this state that the owner.of land which by 
reason of its elevation is servient to, and provides natural drainage for, the 
surface waters of higher lands, may by prescription obtain an easernent to 
free his land of the natural burden. Thus, as to surface water drainage, it 
may be said that the dominant land has a benefit and the servient land a 
burden, and that by the construction of a levee or other barrier to the 
natural drainage the owner of the servient land may, if such obstruction is 
maintained for the prescriptive period, reverse the benefit and burden 
situation. Thus, the servient land becomes benefited by being kept free of 
surface waters, and those waters are backed up upon the dominant land, 
thereby burdening it. Where the owner of the servient land has con- 
structed and enjoyed the uninterrupted use of such construction to repel 
the overflow of his land for a period of twenty years, he will have acquired 
a prescriptive right to maintain such structure.® 

Once such obstruction has been maintained for the prescriptive period, 


62 Deterding v. Central Ill. Pub. Serv. Co., 313 Ill. 562, 145 N.E. 185 (1924). 

63 Deterding v. Central Ill. Pub. Serv. Co., supra note 62. This right, however, 
may be acquired by a public service corporation by eminent domain. Central Ill. Pub. 
Serv. Co. v. Vollentine, 319 Ill. 66, 149 N.E. 580 (1925). 

6 Bradbury v. Vandalia Levee & Drainage Dist., 236 Ill. 36, 86 N.E. 163 (1908); 
Shontz v. Metzger, 186 Ill. App. 436 (4th Dist. 1911). 

6 Montgomery v. Downey, 17 Ill. 2d 451, 162 N.E.2d 6 (1959); Beechley v. Harms, 
332 Ill. 185, 163 N.E. 387 (1928); Mauvaisterre Drainage & Levee Dist. v. Wabash Ry., 
299 Ill. 299, 132 N.E. 559 (1921); Broadwell Drainage Dist. v. Lawrence, 231 Ill. 86, 
83 N.E. 104 (1907); Annot., 22 A.L.R.2d 1048 (1952). 














214 ILLINOIS DRAINAGE LAW | VoL. 1960 
the owner of the servient estate has the right to maintain and keep the levee 
or obstruction at its original height and may make such repairs as may be 
required to so maintain it. If it has been washed out by overflow, he may 
return it to its original height, but he has no right to raise the elevation 
when making such repairs. 

The same rule which obtains with reference to acquiring rights to 
maintain levees or embankments by prescription also applies to the opening 
of new channels.®* 


Maintaining a Watercourse Across a Servient Tract 


The question frequently arises as to whether or not the owner of a 
servient tract of land, over which waters may flow in a channel from a 
dominant tract, can be compelled to keep the channel open and in repair 
or can be compelled to remove obstructions which may naturally form 
in the flowing channel. In the year 1897 the legislature passed an act re- 
quiring every landowner along a stream running through his land to keep 
the same free from brush and obstructions.** This act did not apply to 
streams less than fifteen feet wide or to rivers of the state. Section 2 of 
the act provided for the assessor to determine each year whether there had 
been a failure to comply with the act and for the county clerk to extend 
a tax of $10 against each forty-acre tract where there had been such a 
failure, as a penalty. This section has been declared unconstitutional.®® 
The remaining section has never been cited as a basis for imposing a duty 
on a lower landowner to keep a channel in repair for the benefit of an 
upper landowner. This section was repealed by the present Drainage Code. 

The general rule is that a servient owner is under no duty to maintain 
at his own expense and for the dominant owner’s benefit any drain or 
watercourse which may flow across his land. It is the duty of the owner of 
the easement, whether naturally existing or acquired by grant or prescrip- 
tion, to keep it in repair, and he has the right to go upon the servient land 
for the purpose of making reasonable repairs. However, where a drain 
has been constructed for the mutual benefit of two or more landowners, 


66 Montgomery v. Downey, supra note 65; Beechley v. Harm, supra note 65; 
Sell v. Finke, 295 Ill. 470, 129 N.E. 90 (1920); Ballard v. Struckman, 123 Ill. 636, 14 N.E. 
682 (1888); Vail v. Mix, 74 Ill. 127 (1874). 

67 Saelens v Pollentier, 7 Ill. 2d 556, 131 N.E.2d 479 (1956); Gough v. Goble, 
2 Ill. 2d 577, 119 N.E.2d 252 (1954); Zerban v. Eidmann, 258 Ill. 486, 101 N.E. 925 
(1913); Broadwell Drainage Dist. v. Lawrence, supra note 65; Wills v. Babb, 222 Il. 
95, 78 N.E. 42 (1906). 

68 Tl]. Laws 1897, at 206. 

69 Cleveland, C., C. & St. L. Ry. v. People ex rel. Barter, 212 Ill. 638, 72 N.E. 725 
(1904). 

7 Wessels v. Colebank, 174 Ill. 618, 51 N.E. 639 (1898); Savoie v. Town of 
Bourbonnais, 339 Ill. App. 551 (2d Dist. 1950); Murtha v. O’Heron, 178 Ill. App. 347 
(1st Dist. 1913). 
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the cost of repairs may be apportioned between them.”! There would seem 
to be some doubt under the provisions of section 2—11 of the Illinois 
Drainage Code as to whether or not this liability exists unless there is a 
combined system of drains or a combined system of drains and levees which 
has been constructed by mutual agreement, and is of sufficient extent to 
bring the system under section 3—27 of the Drainage Code.” 

The rule that the dominant owner must make his own repairs would 
probably not apply where the servient owner is a railroad, since the statute 
makes it the duty of a railroad to keep in repair the crossings which it has 
made over watercourses.”8 


Statutory Changes 


By section 5—10 of the Drainage Act of 1885, the right is given to a 
landowner to establish a tile or covered drain across adjoining land when 
necessary to obtain a proper outlet for such a drain. The act set up the 
procedure necessary in order to obtain the right to enter upon the adjoining 
land and construct such drain. Substantially the same provisions are carried 
into the Illinois Drainage Code. The constitutionality of the act was upheld 
in the case of Chronic v. Pugh.** The court there held that while the act 
may permit the taking of private property for private purposes, contrary 
to section 13, article II of the Illinois Constitution, its enactment is author- 
ized under section 31 of article IV of the Constitution, which provides: 
“The General Assembly may pass laws permitting the owners of land to 
construct drains, ditches and levees for agricultural, sanitary and mining 
purposes, across the land of others.” The court also held in that case that 
substantially the same rules for the ascertainment of damages which prevail 
in proceedings for the condemnation of private property for public use 
should be adopted in cases arising under this act.” 

Sections 2—8 to 2—11 of the Illinois Drainage Code, which provides 
for drains and levees for mutual benefit, have been construed to be an 
enlargement of the common-law rights of drainage. A drain or levee 
deemed to have been constructed for mutual benefit of the lands connected 
or protected, within the meaning of the act, constitutes a perpetual easement 
on such lands. It is not necessary in the establishment of such an easement 
that it shall have existed for the time required to establish a prescriptive 


7 Sullivan v. Bagby, 335 Ill. 192, 166 N.E. 449 (1929). 

72 Where a servient owner gets no benefits, he should not be required to pay any 
part of the cost of repairs. Fobar v. Higginson, 6 Ill. App. 2d 29, 126 N.E.2d 521 (4th 
Dist. 1955). 

3 Tuy, Rev. Stat. c. 114, § 20(5) (1959); Ohio & M. Ry. v. Wachter, 123 Ill. 440, 
15 N.E. 279 (1888); St. Louis, A.& T.H.R.R. v. Claunch, 41 Ill. App. 592 (4th 
Dist. 1891); see also cases cited note 44 supra. 

74 136 Ill. 539, 27 N.E. 415 (1891). 

™ Klinger v. People ex rel. Conkle, 130 Ill. 509, 22 N.E. 600 (1889). 
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right. Likewise, when a mutual drain or levee is once established it cannot 
be obstructed or removed without the consent of all interested landowners.”® 

Section 12—2 of the Illinois Drainage Code provides: “Land included 
within a district shall continue to have the same rights of drainage, both 
common law and statutory, as land not within an organized drainage dis- 
trict, except so far as the drainage system of the district may vary from 
or be inconsistent with natural drainage.” This statutory provision may over- 
ride the case of Turley v. Arnold,” where the court said: 


“All of the land owners who were included in the district, and who 
accepted these benefits, relinquished to that extent any common-law 
right of dominant flowage over that of the land lying below them. .. . 
for the simple reason the parties have agreed to adopt the drainage 
system provided by statute in lieu of the rights at common law.” 78 


The owner of land which lies outside of a drainage district may, under 
the provisions of the Drainage Code, connect a drain from his land to drains 
of the district, subject to the conditions therein prescribed. When any such 
connection is made, the landowner involved shall be deemed to have con- 
sented to the annexation of his land to the district.”® 

These are the principal provisions of the Illinois Drainage Code which 
add to the common-law rights of drainage. As above pointed out, section 4 
of the Drainage Act of 1885 and section 2—1 of the Illinois Drainage Code, 
are merely statutory enactments of the common-law rights of drainage 
which exist irrespective of the statutory provisions. 


76 Sullivan v. Bagby, 335 Ill. 192, 166 N.E. 449 (1929); Knudson v. Neal, 320 IIl. 
136, 150 N.E. 626 (1926); King v. Manning, 305 Ill. 31, 136 N.E. 730 (1922); Adams v. 
Abel, 290 Ill. 496, 125 N.E. 320 (1919); Cox v. Deverick, 272 Ill. 46, 111 N.E. 560 (1916); 
Dorman v. Droll, 215 Ill. 262, 74 N.E. 152 (1905); Wessels v. Colebank, 174 Ill. 618, 
51 N.E. 639 (1898); Wilson v. Bondurant, 142 Ill. 645, 32 N.E. 498 (1892). Where the 
mutual drain is a tile drain, a connection by another landowner cannot be made without 
the consent of all interested in the drain. Adams v. Abel, supra. 
77 384 Ill. 158, 51 N.E.2d 176 (1943). 
78 Id. at 169-70, 51 N.E.2d at 182. 
7 Itt. Rev. Stat. c. 42, § 8—2 (1959). 

















ORGANIZATION OF DRAINAGE 
DISTRICTS 


BY LEONARD W. TELLEEN * 


THE AUTHORITY for creation of drainage districts in Illinois is found 
in article IV, section 31, of the Constitution of 1870, as amended in 1878. 
This section, as it originally appeared, authorized the General Assembly to 
“pass laws permitting the owners or occupants of lands to construct drains 
and ditches for agricultural purposes, across the lands of others.” The 
amendment of this section in 1878 changed this power in several respects 
and, in particular, specifically authorized laws providing for “the organiza- 
tion of drainage districts,” with the attendant powers of such districts’ 
corporate authorities to construct, maintain, and repair drains, ditches, and 
levees by special assessments upon the property benefited. 

Drainage districts are considered by our courts to be quasi, rather 
than true, municipal corporations because such districts have limited powers 
and because they are unable to levy general taxes. 

No attempt will be made herein to discuss the organization of sanitary 
districts,? surface water protection districts, or river conservancy dis- 
tricts.4 It is true that such districts are ordinarily classified under the 
heading of “drainage” but they are primarily general taxing, as distinguished 
from special assessment, districts. They derive their authority from the 
general police powers of the state instead of the drainage amendment of 
the constitution. 


JURISDICTION 


The Drainage Code,® effective January 1, 1956, grants to county courts 
exclusive jurisdiction over the organization and operation of all drainage 
districts, both those existing on the effective date of the Code and those 
formed thereafter. Prior to the Code, circuit courts and the Superior 
Court of Cook County exercised concurrent jurisdiction with the county 
courts in drainage matters. 

Section 1—4 of the Code provides that petitions for organization of 


* LEONARD W. TELLEEN. A.B. 1933, LL.B. 1935, University of Illi- 
nois; member of the firm of Telleen and Telleen, Cambridge, Illinois. 


1 Hunt Drainage Dist. v. Harness, 317 Ill. 292, 148 N.E. 44 (1925). 
2 See Ini. Rev. Strat. c. 42, §§ 247-382.60, 412-47.1 (1959). 

3 Jd. §8§ 448-71. 

* Id. §§ 383-410. 

5 Int. Rev. Strat. c. 42 (1959). 

6 Id. § 14. 
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new districts shall be filed in the county court of the county where the 
land in the proposed district is situated if the land is all in one county and, 
if the land is in more than one county, then in the county court of the 
county where the greater portion of the land lies. Once a district has 
been organized in the appropriate court under the Code, changes in bound- 
aries or area resulting from annexation, detachment, or otherwise shall not 
change the jurisdiction of that court over the district. 

The same section of the Code covers the matter of districts in existence 
on the effective date of the Code. It provides that any such district, whether 
organized by a county or circuit court or by the Superior Court of Cook 
County, shall be deemed to have been organized in the county in which 
the court organizing the district was located. If a district was organized 
by any method other than by an order of any court of record (e.g., by 
action of township officials), such district shall be deemed to have been 
organized in the county where the greater portion of its land was situated 
on the effective date of the Code. 

All districts organized or existing under any act repealed by the Code 
are declared by section 1—5 to be legally organized and to continue in ex- 
istence under the Code. 


Transfer of Jurisdiction of Existing Districts 


The commissioners of any district organized by a method other than 
an order of the county court and in existence on the effective date of the 
Code (January 1, 1956), were required to file, prior to January 1, 1957, a 
report with the county court of the county in which the district was 
deemed to have been organized.? This report was designed to effect the 
transfer of jurisdiction to the county court and applied to the following 
districts: one-township and two-township districts organized under the 
Farm Drainage Act, mutual districts organized under either the Farm 
Drainage Act or the Levee Act, and districts organized by circuit courts 
or by the Superior Court of Cook County. The Code specifies the re- 
quirements of the report, including a description of the boundaries of the 
district and of the drains, levees, and other works constituting the drainage 
system of the district. The court was to hear the report after notice as 
provided in the Code. It is submitted that orders of courts approving such 
reports, after statutory notice, confirmed matters of the boundaries and 
extent of the drainage system about which uncertainty may have existed 
because of the lack or insufficiency of proper drainage records. 

In the event the commissioners failed to report to the court by January 
1, 1957, what can be done? The Code provides that any owner of land in 
the district or any “other person interested therein” may cither file such a 
report or petition the court for an order directing the commissioners to 


71d. § 1-6. 
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file such a report. Such an order is made enforceable by contempt pro- 
ceedings against the commissioners, and the court may remove the com- 
missioners from office. 

Does failure to act affect the existence of the district itself? No, be- 
cause a drainage district does not lose its franchise by non-user. These 
districts are still in existence but have no corporate authorities. The dis- 
trict may be reactivated by any interested person filing the report other- 
wise required of the commissioners. This situation exists in some districts 
where there are no qualified commissioners because of death or removal 
from the community and failure to elect or appoint successors. 


ORGANIZATION OF Districts Prior TO THE DRAINAGE CopDE 


As has been set forth in another part of this symposium,® the Levee 
Act of 1879 and the Farm Drainage Act of 1885 constituted the two major 
drainage acts resulting from the constitutional amendment of 1878. Nine 
separate types of districts could be organized under the two acts. 


The Levee Act 


Under the Levee Act, as it existed on January 1, 1956, three types of 
districts could be organized: (1) drainage, or drainage and levee, districts; 1° 
(2) “mutual” districts;11 and (3) “outlet” districts.1* The first was the 
most common and had as its purpose the construction and maintenance of 
drains or levees, or a combined system thereof. Organization thereof could 
be effected upon petition to the county court, circuit court, or Superior 
Court of Cook County, although petition to the county court was the most 
usual. 

As indicated by the name, the second type was formed by mutual 
agreement. Essentially, the powers were the same as in the type of organi- 
zation first mentioned with the following exceptions: they were limited 
to the lands owned by the individual signers of the agreement and to the 
drainage system described in the agreement. 

The “outlet” district was formed by petition, as was the first type, but 
its powers were limited to the improvement of a watercourse which con- 
stituted the outlet for lands within two or more drainage districts and lands 
not within any organized drainage district. 


The Farm Drainage Act 
Under the Farm Drainage Act, as it existed on January 1, 1956, six 


8 People ex rel. Gauen v. Niebruegge, 244 Ill. 82, 91 N.E. 115 (1910). 
®See Hannah, History and Scope of Illinois Drainage Law, supra p. 189. 
10 Trp, Rev. Stat. c. 42, § 2 (1953). 

117d. § 74, 

127d. § 65. 
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types of districts could be organized: (1) one-township; !* (2) “union”; '* 
(3) “special”; 5 (4) “user”; 16 (5) written contract or mutual agreement; ?* 
and (6) “river.” 18 

Both the one-township and “union” (or two-township) districts were 
organized by the highway commissioner or highway commissioners and 
had essentially the same powers. 

The “special” district was one with lands situated in three or more 
townships or with lands wholly or partly in a county not under township 
organization. It was organized by the county court of the county in which 
the greater portion of the land in the district was located. 

The “user” district resulted when a combined system of drainage had 
been constructed originally by the voluntary action of the landowners but 
no agreement could be reached by the owners relative to needed repairs 
to the system. In that situation, any one of the landowners involved could 
petition the county court for the organization of a drainage district. 

The fifth type of organization was formed by mutual agreement re- 
duced to a written contract and was effective only as to the landowners 
signing the contract. The statute required that the contract be recorded 
in the “drainage record” of either the town clerk or the county clerk, de- 
pending on the number of townships in which the district was situated or 
the type of organization of the county. 

“River” districts were also authorized, to be organized in the same 
manner as other districts, again depending on the number of townships or 
type of county organization. They were comparable to the “outlet” dis- 
tricts permitted by the Levee Act and were limited to the control of chan- 
nels of existing rivers. 


ORGANIZATION UNDER THE DRAINAGE CopE 


Purposes of Organization 


The Code provides that drainage districts may be formed to construct, 
maintain, or repair drains or levees, or to engage in other drainage or levee 
work for agricultural, sanitary, or mining purposes.!® 


Methods of Organization 


Under the Code, drainage districts may be organized by four methods: 
(1) by a petition signed by a majority of the adult owners owning more 


13 Id, §§ 92-96. 

14Tr1. Rev. Sra. c. 42, § 133 (1953). 
15 Iq, §§ 134-37. 

16 Jd. § 161. 

177d. § 162. 

18 Jd. § 160. 

19 TLL. Rev. Stat. c. 42, § 3—1 (1959). 
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than one-third of the land or signed by more than one-third of such owners 
owning a major portion of the land, provided that, when the land in the 
proposed district is owned by only two owners, the petition need be 
signed by only one owner if he owns at least one-fifth of the land; 2° (2) by 
a petition signed by at least ten per cent of the adult owners owning at 
least twenty per cent of the land and submitting the question of the organi- 
zation of the district to the adult landowners at a special election; ?! (3) by 
a petition signed by one or more landowners involved in a mutual system 
of drainage which is in need of repair, when such repairs cannot be made 
by voluntary agreement; ?? and (4) by a written contract among all of the 
landowners, which contract must be signed, acknowledged, and recorded 
in the drainage record.”* 

The Code also provides for the organization of outlet districts when 
the purpose of the district is to improve the common outlet for lands in 
two or more existing districts.*4 

It is to be noted that the Code does not eliminate any of the general 
purposes of organization of drainage districts, as represented by the nine 
types of organization mentioned above as being available under the statutes 
existing immediately prior to the effective date of the Code. 


ORGANIZATION BY PETITION 


The Code spells out the requirements of organization of a drainage 
district by petition.25 The petition must be filed in the county court of 
that county in which the greater part of the land lies and must contain the 
number of signatures mentioned above in referring to the first method of 
organization under the Code. The name of the proposed district must be 
included. Section 3—2 sets forth the requirements for the naming of all 
types of districts. A district which maintains levees shall include the term 
“drainage and levee district” in its name. A district organized as an outlet 
district shall include the term “outlet” in its name. A district organized 
as a mutual drainage district shall include the term “mutual drainage dis- 
trict” in its name and, if such district also maintains levees, it shall include 
in its name the term “mutual drainage and levee district.” The term “drain- 
age district” shall be included in the name of any other district. 

The petition must also set forth a statement showing the necessity for 
the district, a general description of the proposed work, a general descrip- 
tion of the location of the lands in the proposed district or the numbers of 


20 Id. § 3—3. 

21 Id. § 3—26. 

22 Id. § 3—27. 

23 Iii. Rev. Stat. c. 42, § 3—31 (1959). 
24 Id. §§ 3—28, —29, —30. 

Id. § 3—3. 
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the sections in which the proposed district is situated, the names of the 
owners, a description of the boundaries, the approximate number of acres, 
and a request for organization of the district. 


Notice of Hearing 


When filed, the court must set the petition for hearing and the clerk 
of the court shall give notice of hearing in the form 7° and manner specified 
in the Code.” The notice must contain the name of the court; the date of 
filing of the petition; the place, date, and hour the petition is to be heard; 
the name of the proposed district; a general description of the proposed 
work; and the boundaries or a description of the lands. Notice by both 
publication and mailing is required, although publication may be excused as 
hereinafter mentioned. Publication must be once each week for three suc- 
cessive weeks, with the first publication at least two weeks prior to the 
hearing date. Publication must be in a newspaper of general circulation 
published in the county in which the proposed district is located and, if 
there are lands in two or more counties, then publication must be in each 
county. The Code contains the usual provision to cover a situation where 
there is no such newspaper published in the county by specifying that, in 
that event, publication shall be in a newspaper having general circulation 
in that county. 

Mailing is based on an affidavit or affidavits required to be filed with 
the petition. Such affidavit or affidavits must give the names and addresses 
of all nonresident owners except that if such nonresident owners or their 
addresses are unknown, there must be listed the names and addresses of the 
persons who last paid the general taxes (as shown by the county collector’s 
books) for the particular lands involved. Also required to be named in 
such affidavits are the corporate authorities having jurisdiction over any 
public highway, public street, or alley which is located within the pro- 
posed district. If the public highway involved is under the jurisdiction of 
a county, the affidavit must list the name and address of the superintendent 
of highways of that county. Within four days after the first publication of 
the notice, the clerk of the court must mail a copy to each person named 
in the affidavit at the address therein set forth. 

Publication is not required if the affidavit or affidavits include the names 
and addresses of the owners (both resident and nonresident) of all of the 
lands, for the reason that notice by mailing will then reach all interested 
persons. If such is the case, the clerk of the court shall mail the notice to 
each owner at least fifteen days prior to the hearing date. If the proposed 
district includes lands in more than one county, publication can be elimi- 
nated in any of such counties if the affidavits list the names and addresses 


26 Id. §$ 3—5. 
27 Itt. Rev. Strat. c. 42, § 3—6 (1959). 
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of all of the owners of lands in the proposed district which are located in 
such counties. 

Proof of mailing is made by filing a certificate of the clerk of the court 
to that effect or, in the alternative, the affidavit of any credible person. 

Any owner of land may file objections to the sufficiency of the peti- 
tion and may do so either prior to or at the time fixed for the hearing.”8 
A prima facie case as to the sufficiency of the signing of the petition can 
be made for the petitioners by filing affidavits of one or more credible per- 
sons certifying to the validity and number of the signatures. 


Appointment of Temporary Commissioners 


If the court finds, upon the hearing, that the petition does not meet 
all of the requirements of section 3—3 of the Code, it shall dismiss the 
petition at the cost of the petitioners. If the court finds that the petition 
does meet the requirements of the Code, it shall enter an order finding for 
the petitioners.?® This is a finding only as to the sufficiency of the petition 
and, as hereinafter noted, does not constitute an order organizing the dis- 
trict. If the court finds for the petitioners, it must appoint three temporary 
commissioners. These persons must be residents of Illinois owning land in 
the proposed district, except that the court may waive the ownership re- 
quirement for good cause shown. When the proposed district is situated 
in two or more counties, no more than two of such commissioners shall 
be residents of any one county; although, for good cause shown, the court 
may waive this residence requirement. Upon the appointment of tempo- 
rary commissioners, the court continues the cause to a day certain for the 
filing of the commissioners’ report.8° The court has the authority to fill 
a vacancy in the office of temporary commissioner, with or without notice, 
and may remove any such commissioner from office on good cause shown, 
either on the court’s own motion or that of an interested landowner.*! 

Before entering upon their duties the temporary commissioners must 
qualify by subscribing an oath of office, which must be filed with the clerk 
of the court.3? They then organize by electing a chairman and a secretary.** 
It is their duty to examine the area proposed to be included in the district 
in order to make recommendations to the court as to the system of drainage 
which will best drain or protect the lands in the proposed district with the 
least damage and the greatest benefit.24 They may recommend alterations 


28 Id. § 3—7. 
291d, § 3—8. 
807d. § 3—9., 
31 Tit. Rev. Stat. c. 42, § 3—11 (1959). 
32 Id. § 3—10. 
33 Jd. § 3—12. 
341d. § 3—13. 
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or modifications of the system proposed in the petition. They must pro- 
pose a system, however, which provides a main outlet of ample capacity 
to drain the lands in the proposed district, except that this limitation does 
not apply if the district is proposed to be organized solely for the purpose 
of protecting the lands from overflow rather than draining them. 

Unless excused by the court, the temporary commissioners are required 
to employ a registered professional engineer to assist them.8° The Code 
defines a “registered professional engineer” as a “professional engineer reg- 
istered under the provisions of ‘The Illinois Professional Engineering Act’ ** 
and any act amendatory thereof.” 87 


Report of the Temporary Commissioners 


The Code contemplates that two reports be made, one by the engineer 
to the temporary commissioners *8 and one by the temporary commissioners 
to the court.*® Both reports must be in writing. The engineer’s report is 
attached to and made a part of the commissioners’ report. If the engineer 
recommends the organization of the district and the performance of work, 
and the temporary commissioners concur, the engineer prepares his report 
to include detailed descriptions of the existing drainage conditions and of his 
recommended drainage system, recommendations as to work specifications 
and right-of-way requirements, complete cost estimates, maps and profiles, 
and approximate acreage. His report should also include any other informa- 
tion the commissioners require. 

The report by the temporary commissioners must be filed in the 
court on or before the date previously fixed by the court. The court may 
grant successive continuances, as required. The Code specifies what must 
be included in the temporary commissioners’ report: the general nature of 
land and the drainage condition thereof; the general nature, location, and 
estimated cost of the recommended drainage system; a description of any 
lands they recommend should be added to that described in the petition 
because such lands will be benefited by the proposed work, whether such 
lands lie within or outside of another drainage district or municipal corpora- 
tion exercising drainage powers; a description of any lands which will not 
be so benefited and should not be included; and whether benefits will 
exceed the probable cost of organization of the district and construction 
of the drainage system. 

The temporary commissioners are not permitted so to enlarge or 
contract the area of the proposed district that the requirements of section 


35 ILL. Rev. Stat. c. 42, § 3—14 (1959). 
36 Td. c. 48%, §§ 32-61. 

87 Id. c. 42, § 1—2(n). 

38 Id. § 3—14. 

39 Itt. Rev. Stat. c. 42, § 3—15 (1959). 
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3—3 of the Code relative to number of signers and acreage owned are no 
longer met. 

The temporary commissioners must recommend that the district not 
be organized if they find that the benefits will not exceed the probable cost. 
However, if they do find that benefits will exceed the costs, they recom- 
mend that the district be organized and also include in their report a com- 
plete description of the drainage system recommended; the estimated cost 
of such system together with incidental expenses; the estimated annual 
cost of repair, maintenance, and operation of said system; and the name of 
any other drainage district or municipal corporation exercising drainage 
powers which includes lands lying outside the proposed district which will 
be benefited by the work proposed by the commissioners. 

Persons owning land adjoining the proposed district may petition the 
court to have such land included in the proposed district provided such 
petition is filed at least ten days prior to the hearing on the report of the 
temporary commissioners and provided that such petitioners shall give at 
least ten days’ written notice of the hearing on the petition.*° Such a peti- 
tion will be heard at the same time as the report of the temporary com- 
missioners. 


Hearing on the Report 


When the temporary commissioners have filed their report, the court 
fixes the date for hearing thereon.*! No additional notice is required unless 
the commissioners have recommended that additional land be included in 
the proposed district. In such case, the commissioners file an affidavit or 
affidavits as to names and addresses of such owners, if known, and, if not 
known, of the persons who last paid the general taxes on such land, and the 
clerk must give notice by mail to each such person at least ten days before 
the date fixed for hearing.*? If the report of the temporary commissioners 
recommends that lands lying outside of the proposed district but within 
another drainage district or municipal corporation exercising drainage pow- 
ers will be benefited, such district or municipal corporation may be made 
a party defendant. In such case, jurisdiction is obtained by summons as in 
other civil cases.** 

Provisions are made in the Code for hearing on the report of the 
temporary commissioners ** together with objections thereto and modifica- 
tions of the report (with or without it being referred back to the com- 


40 1d. § 3—16. 
41 1d. § 3—17. 
421d. § 3—18. 
43 ILL. Rev. Stat. c. 42, § 3—19 (1959). 
441d. § 3—20. 
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missioners).*° Where continuances are granted, no further notice is re- 
quired. 

Dismissal by the court of the pending proceedings is required if the 
court finds that the benefits to the lands in the proposed district will not 
exceed the cost to those lands.*® Such dismissal is at the petitioners’ costs. 
The costs include the fees and expenses of the temporary commissioners 
and reasonable compensation for their agents, engineers, and attorneys. 
There is no provision requiring that a bond for costs be filed with the 
original petition. 

At the conclusion of the hearing, the court orders the organization 
of the district if it, first, approves the plans for the proposed works or any 
modification thereof and, second, finds that the benefits will exceed the 
cost.47 The order shall include the name of the district and a description of 
its boundaries, direct the construction of the work approved by the court, 
and direct the levy of an assessment of a dollar and cent amount to pay the 
cost of the work and all incidental expenses. At the same time, the court 
may direct the levy of an annual maintenance assessment. Upon the entry 
of the order the district becomes a body politic and corporate under the 
name set forth, with the usual rights to sue and to contract, and to have 
perpetual succession.*® Said order is final and appealable, and appeals may 
be taken to the supreme court as in other civil cases.49 The Code provides 
that the work may progress pending the appeal or that the proceedings be 
staved, depending on the circumstances as set forth in section 3—25. 


ORGANIZATION BY REFERENDUM 


The second method of organization provided for in the Code is in- 
stituted by a petition to the county court of the county in which the greater 
part of the land in the proposed district lies, but in this case, the petition 
requires a smaller percentage of the landowners and of the land in the pro- 
posed district than under the procedure described above.5° This petition 
requires the signatures of at least one-tenth of the adult owners who own 
at least one-fifth of the land and must contain all of the information re- 
quired in the petition used in the first method of organization.®' It asks 
that the question of organizing the district be submitted to referendum. 
The statutory requirements concerning setting of the petition for hearing 
and notice thereof are substantially in the form and manner provided for 


Id. § 3—21. 
6 Id. § 3—22. 
47 Itt, Rev. Stat. c. 42, § 3—23 (1959). 
481d. § 3—24. 
49 1d. § 3—25. 
50 Jd. § 3—26. 
51 Iti. Rev. Stat. c. 42, § 3—3. 
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in the first method of organization described above.®? If, at the hearing, 
the court determines that the petition is adequate and is properly signed, 
the court orders the question of organizing the district submitted to the 
adult landowners at a special election, to be held within the boundaries of 
the proposed district. The court fixes the day of the election (not less 
than thirty nor more than sixty days from the day the order is entered); 
and designates the polling place, the three election judges, and the hours 
the polling place will open and close. The court shall continue the cause 
to a day certain (not less than seven nor more than fourteen days after the 
election). 

Notice of the election must be given by the clerk of the court as set 
forth in section 3—6 of the Code in the case of a hearing on a petition, with 
one exception: if notice is given by publication, no notice by mailing is 
required. The form of the ballot is set forth in the Code.®* The clerk of 
the court reports the results of the election to the court after the judges 
of the election have returned the ballots and election results to him. If the 
majority of the owners voting, vote against the organization of the district, 
the court dismisses the petition at the petitioners’ costs. If the majority of 
those voting favors the organization, the court enters an order finding for 
the petitioners. The proceedings which follow are then the same as under 
the first method of organization, beginning with the appointment of tempo- 
rary commissioners. 


ORGANIZATION BY USER 


It will be recalled that the Farm Drainage Act provided for organiza- 
tion of a district by user. The Code has similar provisions and this con- 
stitutes what has been described above as the third method of organization 
under the present statute.5* The organization is preceded by the construc- 
tion, by voluntary action of two or more parties owning adjoining or 
contiguous lands, of a combined system of drains, of levees, or of both, 
which form a continuous line or a continuous line and branches. When 
this happens and the need of repair of the drainage system thereafter arises 
without the continued voluntary cooperation of the owners, any one or 
more of the parties owning land upon which any such work has been con- 
structed may petition the county court for the formation of a drainage dis- 
trict to include all of the lands connected by such system.55 The Code 
states that the lands connected by such drainage system shall be liable for 
their just proportion of the costs of needed repairs and improvements. The 
petition must state, and the petitioners must show the court, that the land 


52 Jd. §§ 3—5, —6. 
53 1d. § 3—26. 
Id. § 3—27. 
55 Ibid. 
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of the petitioners is damaged through the lack of proper repairs to or im- 
provements of the system. After the petition is filed, the procedure and 
conditions prescribed in the Code for the organization of other districts 
shall be observed “as nearly as practicable.” Of course, this does not in- 
clude the previous requirement of the petition as to the percentages of 
owners and land area. Commissioners, both temporary and permanent, shall 
be appointed in this type of district as in other drainage districts and they 
shall have the same qualifications, powers, and duties. The Code states 
that the “ditches, drains, levees or other work shall be taken as a dedica- 
tion of right-of-way and their construction and joining as the consent of 
the several parties to be united in a drainage district.” 


ORGANIZATION BY MuTuAL AGREEMENT 


Both the Levee Act and the Farm Drainage Act provided for organi- 
zation of drainage districts by mutual agreement or written contract. This 
method is also permitted by the Code.5® Such a district originates with an 
agreement in writing, rather than simply voluntary action as in a “user” 
district. Owners of land may form a district by entering into a mutual 
agreement if such agreement is reduced to writing, signed, acknowledged, 
and recorded in the drainage record, and includes only lands of the signing 
parties. The agreement may (not “shall”) include the location and character 
of the work to be done, the method by which the work shall be done, the 
total amount of the assessment to be levied, and the amount of the assess- 
ment of benefits and damages to be levied against each tract. To the extent 
provided by the agreement, the proceedings mentioned are as valid as though 
the district had been organized by petition in court, as described above. 
Appointment, powers, and duties of the commissioners of such a mutual 
district are the same as prescribed for districts organized by petition in 
court, except as limited by the agreement. In fact, the agreement may in- 
clude the selection of three drainage commissioners from among the signers 
“or from others qualified to act.” Any drainage district organized by 
mutual agreement is subject to the jurisdiction of the county court. All 
such districts have the powers, rights, and duties “of every kind” given to 
drainage districts organized by petition in court, except as may be limited 
by the agreement. 


Out et Districts 


The Levee Act provided for organization of “outlet” districts, and the 
Farm Drainage Act provided for organization of “river” districts, somewhat 
similar in nature. The Code provides for organization of outlet districts 
which, although having a somewhat different purpose, do not call for a 
different method of organization.5’ They have limited powers and may be 


56 Id. § 331. 


ic ARs BW 











Siac 








SUMMER] ORGANIZATION OF DISTRICTS 229 


organized by petition for hearing®® or by petition for referendum.®® The 
following conditions must be met: (a) an open drain (natural or artificial) 
must constitute the common outlet for lands in two or more other drainage 
districts or for lands in two or more such other drainage districts and lands 
not in any drainage district; (b) the purpose of the outlet district must be 
to improve the channel of the open drain constituting such outlet; (c) the 
lands to be included in the outlet district must be contiguous and must be 
benefited by the work of said outlet district; and (d) all or a portion of the 
lands to be included in the outlet district must be situated in two or more 
other drainage districts. 

Whether or not certain lands lie within another drainage district, they 
may be included in the outlet district if they will be benefited by the pro- 
posed work of the outlet district. However, it is not necessary to include 
in an outlet district all lands which will be benefited by the work of the 
outlet district nor to include all lands lying within the other drainage dis- 
tricts draining into the outlet proposed to be improved. 

Both temporary and permanent commissioners for outlet districts are 
provided for by the Code in the same manner as for other districts.°° They 
have the same powers and duties as other commissioners except in the fol- 
lowing particulars: (a) the commissioners of an outlet district are restricted 
in the type of drainage work construction to deepening, widening, straight- 
ening, relocating, or otherwise improving and maintaining the channel of 
the outlet, and any assessments they levy are limited accordingly; (b) no 
subdistrict may be formed in an outlet district; and (c) no outlet district 
shall remove, destroy, appropriate, or use any levee, drain, ditch, or other 
work of any other drainage district or municipal corporation exercising 
drainage powers without the consent of such district or municipal corpora- 
tion or without paying just compensation therefor.*t The Code provides 
that the fact that land is in an outlet drainage district shall not, in itself, 
prevent that land from thereafter being included in another drainage dis- 
trict.6? The latter provision is new. 


SUBDISTRICTS AND Minor SUBDISTRICTS 


Both the Levee Act and the Farm Drainage Act provided for organiza- 
tion of subdistricts within other districts where more minute and complete 
drainage was required for particular areas in the main district.6* Unlike the 


57 Tuy. Rev. Stat. c. 42, § 3—28 (1959). 
581d. § 3—3. 

59 Id. § 326. 

60 7d. § 3—29. 

61 Tbid. 

62 Itt. Rev. Stat. c. 42, § 3—30 (1959). 
63 Itt. Rev. Stat. c. 42, §§ 58, 127 (1953). 
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Levee Act, the Farm Drainage Act also provided that a minor subdistrict 
could be organized within a subdistrict. 

The Code incorporates the use of both subdistricts and minor sub- 
districts.** Subdistricts may be organized in the county court of the same 
county in which the main district was organized. Their purpose must be 
to provide more complete drainage or protection of lands in one or more 
parts of the main district. Subdistricts shall have the right to use the drains 
of the main district for their outlets. 

Proceedings may be instituted by the commissioners of the main dis- 
trict on their own initiative. If this is not done, a petition of landowners 
may be presented to the commissioners (not directly to the court) request- 
ing such action. A petition by landowners must meet the essential require- 
ments as to signers and contents of either a petition for organization by 
hearing ® or a petition for organization of a district by user.®* Whether the 
action is instituted on the initiative of the commissioners or by the petition 
of the landowners, the commissioners proceed to examine the lands pro- 
posed to be included in the subdistrict and determine upon the system which 
will best provide more complete drainage or protection to such lands. 
Employment of an engineer by the commissioners is provided for.6* He 
reports to the commissioners in the same manner as in the organization of 
a district by petition for hearing.®* The commissioners, in turn, file a report 
with the court, which report must meet, as nearly as the facts will permit, 
the general requirements of the report of the temporary commissioners in 
the organization of a district by petition for hearing.*® Uncommitted gen- 
eral funds of the main district, not exceeding $1,000, may be used by the 
commissioners to pay necessary expenses incident to preparation of their 
report.”? This amount, however, must be reimbursed by the subdistrict if 
its organization is completed and an assessment levied. 

Hearing, notice, and the addition of other districts or municipal corpo- 
rations as defendants are as provided in the organization of a district by 
petition for hearing.71 The court may modify the report, dismiss the pro- 
ceedings, or approve the report and order the organization of the sub- 
district,72 all as in the case of original organization of main districts.7* When 


6 Trt. Rev. Srat. c. 42, §§ 7—1 to —12 (1959). 

Id. § 33. 

6 Jd. § 3—27. 

87 Id. § 7—3. 

68 Itt, Rev. Stat. c. 42, § 3—14 (1959). See discussion at p. 224 supra. 
6 Int, Rev. Stat. c. 42, § 7—4 (1959). See discussion at p. 224 supra. 
7 Try. Rev. Stat. c. 42, § 7—5 (1959). 

1 Id. §§ 3—5, —6, —19, 7—-6, —7. 

721d. § 7—38. 

3 Id. §§ 3—21, —22, —23. 
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an order organizing the subdistrict has been entered, the subdistrict is a 
body politic and corporate and has all the powers of a main district.7* The 
organization of a subdistrict does not operate to release the land in the sub- 
district from the payment of any assessment in the main district, whether 
such assessment is levied before or after the organization. Although the 
commissioners and other officers of the main district are also the commis- 
sioners and officers of the subdistrict,» they must keep the records and 
funds of the subdistrict separate from those of the main district.*® 

Minor subdistricts may be organized within subdistricts in appropriate 
cases.77 Provisions for organization, commissioners, records, and funds are 
the same as for subdistricts."® 


ANNEXATION OF LANDS 


Under the Code, lands may be annexed to a district, subdistrict, or 
minor subdistrict 7° on the petition of the landowners or on the petition of 
the commissioners, when certain requirements are met. 

If a person owns land which lies outside of a district but within the 
same system of drainage as the lands in the district, he may connect his 
land to an open ditch of the district. He may also make such a connection 
to a covered drain of the district if he first gets the consent of the com- 
missioners. When a connection has been made, whether to an open ditch 
or covered drain, the landowner shall be deemed to have consented to the 
annexation of his land to the district.8° Any connection so made is subject 
to the requirements in the Code *! that the landowner provide and maintain 
a proper bulkhead or other suitable structure at the point of connection so 
as to prevent damage to the drain of the district. 

Land may also be annexed to a district by the commissioners petition- 
ing the court for authority to annex if (1) the particular land lying out- 
side of the district has already been connected to a district drain, or (2) if 
such land has been or will be benefited by any district work done or ordered 
to be done.8? The petition must include the description of the land, the 
name of the owner, a general description of the connection, and the manner 
of alleged benefit to the land annexed. 

Such a petition for annexation may also be filed with the court by 


4 Id. § 7—9. 

% Tuy. Rev. Stat. c. 42, § 7—10 (1959). 
7% Id. § 7—11. 

7 Id. § 7—12. 

78 [bid. 

79 Tu, Rev. Stat. c. 42, § 8—1 (1959). 
80 1d, § 8—2. 

81 Jd. § 12—1. 
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landowners desiring to have their lands annexed.®* The petition must meet 
the proportional requirements of the Code as to signers of a petition for 
original organization of a district §* and must include a description of the 
lands and the names of the owners thereof, when known. Time for the 
hearing is set by the court, and the clerk of the court must give notice of 
the hearing to the owners of the lands proposed to be annexed.®* Notice 
may be by publication only if all of the landowners are residents of the 
county or counties in which the lands sought to be annexed are located and 
if the court does not direct otherwise. If there are nonresidents, however, 
the Code provides, in addition to publication, that there be filed an affidavit 
setting forth the names and addresses of such nonresident owners and that 
notice be mailed to them by the clerk.** If the petition for annexation is 
filed by the landowners and all of them sign the petition, no notice is re- 
quired either by publication or mailing, except for a ten-day notice in 
writing sent by the clerk to the commissioners. 

The provisions of the Code for the hearing, findings, and entry of an 
order ** are similar to those obtaining under a hearing on the organization 
of an original district. As in the latter, the annexation order is a final order, 
and appeals, separate or joint, may be taken to the supreme court as in other 
civil cases. Lands annexed to a district shall be subject to assessment for 
their just proportion of the cost of any work already done or to be done 
by the district.88 Annexation to subdistricts or minor subdistricts shall be 
in the same manner and with the same effect as in annexation to main 
districts.®® 

DETACHMENT OF LANDS 


The problem of concurrent and conflicting jurisdiction over storm 
water damage has been a source of difficulty in our drainage laws. The 
Supreme Court of Illinois has held that two municipal corporations cannot 
occupy the same territory for the same purpose at the same time.®® Con- 
flicts have arisen between drainage districts on the one hand, and cities, 
villages, and sanitary districts on the other. The Code attempts to solve this 
problem by permitting detachment of lands from drainage districts and the 
transfer of all responsibility for storm water drainage to the city, village, or 
sanitary district.® 


83 Tui. Rev. Stat. c. 42, § 8—4 (1959). 
4 Id. § 3—3. 

85 Id. § 8—S. 

86 Id, §§ 421, —22, 8—5. 

87 Iii. Rev. Stat. c. 42, § 8—6 (1959). 
88 Id. § 8—7. 

89 Id. § 8—14. 

9° Village of Mt. Prospect v. Reese, 342 Ill. 216, 174 N.E. 48 (1930). 
%1 Tit. Rev. Stat. c. 42, §§ 8—1 to —22 (1959). 
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If any land lies within a district but (1) is not connected to a district 
drain, and (2) is not and cannot presently be benefited by any work of 
the district, a petition to detach such land from the district may be filed 
in the county court either by the commissioners or by the owner of the 
land.®? Upon the filing of the petition with the court and the setting thereof 
for hearing, notice is required in the same manner as in a petition for an- 
nexation except that notice must be given to the owners of all the lands 
in the district rather than just to the owners of the lands proposed to be 
detached.®? Ten-days notice by mailing must be given by the clerk to the 
commissioners if the petition is filed by the landowner. The Code provides 
for the hearing, at which the owner of any land within the district and the 
commissioners may be heard.** Formal pleadings are not required. The 
court may tax costs of the proceedings against the petitioners, the detached 
land, or the objectors, without regard to the outcome of the proceeding. 
The order either granting or dismissing the petition is a final, appealable 
order. 

If any land lies in two districts and such land is not connected to a 
district drain in one of the districts and is not and cannot presently be 
benefited by the work of that district, the landowner and the commissioners 
of that district may join in a petition to the court to detach such land from 
the district.2> This remedy is cumulative so far as the owner is concerned 
and does not deprive him from seeking detachment in any other manner 
permitted by the Code. Such a petition may be heard by the court without 
notice or upon such notice as the court may direct. 

If any land lies in one district but is not connected to a district drain 
and is not or cannot presently be benefited by the work of that district, 
but such land can be benefited by the work of another district, the land- 
owner and the commissioners of both districts may enter into an agreement 
in writing to detach the land from the one district and annex it to the 
other.** Such an agreement is not effective, however, until it has been ap- 
proved by the county court of the county or counties in which the districts 
were organized. Approval may be sought by petition of the landowner or 
the commissioners. The petition may be heard with or without notice, as 
the court directs. An order of detachment does not, in itself, operate to 
abate any assessment previously levied against the detached land.%7 

Detachment of lands from subdistricts or minor subdistricts is permitted 
in the same manner and with the same effect as in the case of annexation.® 


92 Id. § 8—8. 

93 Id, § 8—9. 

% Id. § 8—10. 

%5 ILL. Rev. Stat. c. 42, § 8—11 (1959). 
96 Td. § 8—12. 
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The Code also provides for detachment of lands in municipal corpora- 
tions exercising drainage powers.® These provisions are discussed in another 
article in this symposium.! 


CONSOLIDATION OF DisTRICTS 


Any two or more districts may merge if they are adjoining and their 
drainage or levee systems are connected.!! If the proposed consolidated 
district will include more than two districts, each district does not have to 
adjoin each of the other districts. 

A proceeding to consolidate is instituted by petition to the county 
court of the county in which the greater part of the land in the proposed 
consolidated district lies.1°? The petition must be signed by at least one- 
tenth of the adult owners who own at least one-fifth of the land in each of 
the districts proposed to be merged. Notice is by publication and mailing 
as provided in the Code.?% 

On the hearing the court determines if the number of signers is sufficient 
and if the districts are contiguous.’ If the court finds that these require- 
ments are met, one of two courses is followed. If the petition is signed by a 
majority of the adult owners in each district owning more than one-third 
of the land or by more than one-third of the adult owners in each district 
owning a major portion of the land, the court may order the merger if it 
finds that the consolidation will be beneficial to a major portion of the 
lands in each district. If the requirements as to signatures of adult owners 
and as to land owned by them are not met, the court orders a special elec- 
tion at which the question of consolidation will be submitted to all of the 
adult owners of land in each district. Requirements of notice and conduct 
of the election are set forth in the Code. Upon entry of an order of con- 
solidation, the consolidated district has all of the powers, rights, duties, and 
obligations of any other district organized under the Code and succeeds to 
all the records, property, funds, rights, and duties of the merged districts. 

The Code provides for appointment of commissioners for the con- 
solidated district; !°* and for disposition of indebtedness,!®? contracts, and 
assessments 1°§ of the merged districts. 


99 ILL. Rev. Stat. c. 42, §§ 8—15 to —22 (1959). 

100See Dobbins, Relationships Between Drainage Districts and Other Municipal 
Entities Exercising Storm Drainage Powers, infra p. 294. 

101 Jnr, Rev. Stat. c. 42, § 9—1 (1959). 

102 Id. § 9—2. 

108 Jd, §§ 4—21, —22, 9—3. 

104 Td, § 9—4. 

105 Tur. Rev. Stat. c. 42 § 9—S5S (1959). 

106 1d. § 9—6. 

107 Id. § 9—7. 

108 1g. § 9—8. 
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DIssoLUTION 


Under the Code a district may be dissolved by order of the county 
court based upon a petition signed by at least three-quarters of the adult 
landowners owning at least three-fourths of the land in the district. 
Notice of hearing by publication and mailing is required.1!° Procedure 
upon dissolution is outlined in the Code.!!! In general, it provides for con- 
version of the assets of the district into cash by the commissioners, as 
trustees, the payment of all district obligations by them, and an equitable 
distribution of the excess, if any, among the landowners. The report of the 
commissioners as such trustees must be filed with the court and will be heard 
upon such notice as the court may direct. 

Dissolution of subdistricts and minor subdistricts may be instituted by 
the filing of a petition with the county court, either by the landowners or 
by the commissioners.!!” 


109 Trt, Rev. Stat. c. 42, §§ 10—4, —5, —7. 
110 7d. § 10—6. 

111 Jd, § 10—8. 

112 Td, §§ 10—9, —10. 








LEVY AND COLLECTION OF DRAINAGE 
ASSESSMENTS 


BY ROBERT M. WERDEN * 


ARTICLE V of the Illinois Drainage Code! contains the statutory pro- 
visions governing the levy and collection of assessments in drainage districts. 
The Code became effective January 1, 1956. Prior to that date, the levy 
and collection of assessments was provided for in a number of sections of 
chapter 42, Illinois Revised Statutes, all of which have been repealed. 

As of this writing, there have been no decisions, by any court having 
appellate jurisdiction, that involve or construe the Code. This is not un- 
expected since the Code is primarily based on the case law which arose 
under the repealed statutes above mentioned. 

The Code authorizes three kinds of assessments: “original,” “annual 
maintenance,” and “additional.” The first assessment made after the organ- 
ization of the drainage district is an “original assessment.” It is the assess- 
ment levied for the construction of the original ditches, drains, and other 
structures of the district. “Annual maintenance assessments” are those made 
to raise funds for keeping the works of the district in good repair and for 
paying the usual expenses that are regularly or frequently incurred. All 
other assessments are designated “additional assessment” and they include 
assessments for completion of the original work, if necessary, and for the 
construction of new works, for the payment of lawful obligations, and for 
all other lawful purposes set forth in the Code. In no type of assessment 
shall land or other property be assessed for benefits a) more than the just 
proportion of the entire assessment, or b) in excess of the benefits thereto.? 

The mechanics of levying and collecting each kind of assessment are 
quite similar. These may be explained by taking one kind and following 
it step by step from beginning to end. For this purpose, an “original assess- 
ment” has been chosen. It is assumed that the district has been properly 
organized and that the commissioners have been authorized to do the pro- 
posed work and to levy the necessary assessment pursuant to articles III and 
IV of the Code.’ 


PREPARATION OF THE ASSESSMENT ROLL 


The first step in the levy and collection of an assessment is the prepara- 
tion of the assessment roll. It is made by the commissioners under section 
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1 Itt. Rev. Strat. c. 42 (1959). 
27d. § 5—1; Inlet Swamp Drainage Dist. v. Gehant, 286 Ill. 558, 122 N.E. 127 
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5—2 of the Code. It does not constitute the assessment of benefits against 
the lands of the district but is made and used as the commissioners’ claim 
against the several landowners and tracts involved.* Section 5—3 of the 
Code provides the form of the roll. As yet, none of the firms that print 
legal blanks have undertaken to print assessment roll forms. The roll may 
be typed but it is more expeditious if a printed form is used and it makes 
for a more legible roll. If an attorney does much drainage work, he should 
have his local printer make a supply of forms. The size should be kept to 
standard legal size to facilitate handling, filing, and recording. Lighter- 
weight paper should be used for copies. 

A minimum of the original and three copies should be made—the 
original for filing in court, and copies for the collector and the office file. 
Make one copy that does not set forth the amounts of benefits, damages, 
and compensation, for use in preparing the form of verdict. This can be 
done by cutting off the part of one of the carbon sheets that covers the 
columns of the roll showing benefits, damages, and compensation.® If the 
district embraces lands located in more than one county, sufficient additional 
copies should be made for use by the clerk in preparing the copies, of such 
portions of the roll pertaining to lands situated in other counties, that are 
required by section 5—14 of the Code to be recorded in the recorder’s 
office. Where the lands are located in more than one county, all the lands 
in each county should be grouped together and each group should start at 
the top of a page preceded by the name of the county. Where the lands 
are located in more than one township, this same practice should be fol- 
lowed. 

The roll should include all lands, lots, railroads, public highways, streets 
and alleys, and other property in the district which, in the opinion of the 
sommissioners, will be benefited, taken, or damaged by the proposed work.® 
Some property, such as church, educational, and charitable lands, may be 
exempt from general taxation, but this is not true as to drainage assessments. 

In the first or left-hand column of the roll should be listed the name 
and address of the owner or the person who last paid the general taxes on 
each tract. In the next column the description of the property should be 
set forth. Under the old law, land had to be described in forty-acre tracts, 
but under the Code, all land in one section may be included in a single 
description. The same descriptions as those used in the collector’s book 
may be used in the assessment roll, if such descriptions are otherwise ade- 
quate and correct. The descriptions used in the collector’s books are gen- 
erally adequate and correct except as to metes and bounds descriptions. It 
is helpful to the county clerk in extending annual maintenance assessments 


4 Hadley Creek Dist. v. Chicago, B. & Q.R.R., 284 Ill. 354, 120 N.E, 281 (1918), 
5 See p. 249 infra. 
6 Tui. Rev. Stat. c. 42, § 5—2 (1959), 
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if the lands are listed on the assessment roll in the same order as they appear 
on the collector’s books. 

The best sources for obtaining the ownership and descriptions are the 
records in the offices of the county clerk and recorder. This work should 
be done by an abstracter. He should be given a list of the lands in the dis- 
trict as set forth in the order organizing the district and asked to make a list 
showing the record owners and the description whereby they obtained 
title. He will not be able to supply the addresses of the owners. Those can 
be obtained from the collector’s books or from city and farm directories, 
or the commissioners may have knowledge thereof. On the roll, the address 
should be shown beneath—not opposite— the owner’s name. In this way, 
the width of the roll can be reduced. It is essential that the roll correctly 
set forth the ownership and the addresses of the owners and the description 
of the property. Error therein may affect the court’s jurisdiction. 

In addition to the individual landowners, the roll should list as an 
“owner” the highway authorities having jurisdiction over the public high- 
ways within the district. In the case of a township road, the “owner” would 


be: 


“Commissioner of Highways 
Town of 
c/o (name of commissioner) 
His mailing address.” 





The description in this instance would be: “Township highways within 
the boundaries of said drainage district” or “Township highways in Sec- 
tions__________, Township , Range 
County, Illinois.” 

As to roads under the jurisdiction of the county, the “owner” should 
be shown as: 


“( Name) 
County Superintendent of Highways, Courthouse 
, Illinois.” 














The description would be similar to that used in connection with town- 
ship roads. 

If the district includes all or part of a city or village within its bound- 
aries, the “owner” can be shown in substantially the following style: 


ce ae ee 
c/o City Clerk 

City Building 
Oe 


The description can be shown: “Streets and alleys of the City of 
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r ___ located within the boundaries of said drainage 
district.” 

At present, the Code contains no provisions whereby an assessment 
may be levied against public highways under the jurisdiction of the State 
of Illinois. 

If a railroad runs through the district, it should appear on the roll as 
an “owner.” The address shown for it should be that of its division office. 


It could be shown on the roll as follows: 





“Tllinois Central Railroad Company 
Illinois Division 

c/o Superintendent 

116 North Chestnut Street 
Champaign, Illinois.” 





The description can be shown: “Right of way in Sections ‘ 
Township , Range , being a strip of 
land feet wide on each side of the center line of its main 
track.” The amount of acreage in the railroad right of way in the district 
can be obtained from the division engineer of the railroad. Despite the 
fact that proper drainage is essential to the maintenance of their roadbeds, 
many railroads dislike drainage districts. If a railroad is treated the same 
as any other landowner, there is no basis for such an attitude. 

The roll should also list as “owner” any drainage district or other 
municipal corporation exercising drainage powers. Often the main drain 
of a district will outlet into a drain of another district and the former will 
be benefited by work done by the latter. In such case, the former district 
should be treated just as an individual landowner. Such a district would be 
listed on the roll by its corporate name and addressed in care of the presi- 
dent thereof at his mailing address. If such district has never elected a presi- 
dent or it cannot be learned who is president, it would be sufficient to 
name all of the commissioners of the district with their addresses. The 
description in such a case should read: “All lands (or lands in Sections 
eee a , etc.) within the boundaries of Drainage District No. ___..” 

In a case where the assessment roll showed the name of the owner as 
“U & C Sanitary Dist.,” and the description as “Tract & Sewerage Sys., Lots 
A & B. Sub. pt. EY, SW, Ex. Hy. & Ex. Row, Sec. 9, Twp. 19, R. 9, Acres— 
43.95,” and the correct name and description were “Urbana-Champaign 
Sanitary District” and “Lots A & B of a Subdivision of the E% of the SW 
Quarter of Section 9 in Township 19 N. Range 9 E. of the Third Principal 
Meridian in Champaign County, Illinois,” it was held that the name and de- 
scription were fatally defective.’ 








TSaline Branch Drainage Dist. v. Urbana-Champaign Sanitary Dist., 395 Ill. 26, 69 
N.E.2d 251 (1946). 
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In one assessment roll, the property of a railroad was described as 
follows: “Amount apportioned and assessed against Chicago and Eastern 
Illinois Railroad Company, whose railroad tracks run through sections 2, 11 
and 14 and across said drainage district, as its proportion of the costs and 
expenses to pay for the cost of removing the rock in the ditch and cleaning 
out the main ditch in said drainage district, for benefits which will accrue 
to said railroad company by reason of the said rock being removed in said 
main ditch and cleaning of the same in said district, damages allowed de- 
ducted.” The acreage or further description of the property was not given. 
The court held such description insufficient to sustain the levy upon any 
property of the railroad. The court said, “The property of a railroad com- 
pany denominated ‘railroad track’ should be so described that it may be 
located by a competent surveyor.” ® The case involved an application by 
the county collector for judgment for delinquent taxes. The court’s de- 
cision is questionable. The opinion does not state whether the township 
and range for said sections were shown on the roll. 

The description “Part of lot 64-B of addition to second subdivision 
Cahokia commons” is insufficient since the “part” cannot be found and lo- 
cated from the description.® 

As a part of the description, the roll should show the number of acres 
in each tract. If a tract is a fractional part of a regular congressional section, 
there is no problem; however, easements may have been granted for high- 
way, railroad, or drainage purposes. In such a situation, the amount of 
acreage within said right of way should be subtracted from the total area 
in the tract and only the remaining acreage shown. The description should 
read: “SW SW (etc.) except existing drainage (railroad) (highway) 
r/o/w.” Land upon which the drainage district has an easement for its 
ditch or tile drains is not subject to assessment, however, benefits may be 
levied against land over which a railroad or highway authority has an ease- 
ment.!° 

In the third column of the roll, opposite each description, there should 
be set forth the amount of benefits, in dollars and cents, to each tract. The 
amount of benefits is determined by the commissioners. There are no well- 
settled rules for determining benefits which can be applied mechanically in 
every instance. The only guide provided by the Code is found in the last 
sentence of section 5—1, which reads: “No land or other property shall be 
assessed for benefits more than its just proportion of the entire assessment 


8 People ex rel. Astle v. Chicago & E.I.Ry., 315 Ill. 536, 539, 146 N.E. 440, 441 
(1925). 

® Drainage Dist. v. Soucy, 292 Ill. 584, 127 N.E. 140 (1920). 

10Trt, Rev. Srat. c. 42, § 5—3 (1959); Lincoln-Lansing Drainage Dist. v. Stone, 
364 Ill. 41, 2 N.E.2d 885 (1936); Commissioners of Hartwell Drainage Dist. v. Mickel- 
berry, 257 Ill. 509, 101 N.E. 43 (1913); Vandalia Drainage Dist. v. Vandalia R.R., 247 
Ill. 114, 93 N.E. 53 (1910), 
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or in excess of the benefits thereto.” This is the essence of the case law 
under the prior drainage statutes. The engineer of the district is usually 
best qualified to determine benefits and the commissioners should heed his 
suggestions. In the event a landowner objects to the amount of benefits 
assessed against his lands, the engineer will be the best witness the commis- 
sioners can produce to support the assessment. 

The total of the benefits should equal the estimate of cost stated in the 
petition for authority. The commissioners have no power to spread an 
assessment for a greater sum of money than the estimated cost of the work 
which has been approved and confirmed by the court, and the court is with- 
out jurisdiction to confirm an assessment exceeding in amount the estimated 
cost.11 

There are several schools of thought as to the proper basis for de- 
termining benefits. One holds that all lands should be treated equally and 
that the assessment should be at the required rate per acre for all land re- 
gardless of its location with respect to the works of the district. Another 
argues that the land nearest the drain should pay more than the land further 
away because the land further away will need more minute drainage (put in 
by the landowner at his sole expense) in order to obtain the same benefits 
as the land through which the drain runs. It can also be argued that no 
land is benefited by work done above it and therefore it should be assessed 
only for work done below it. There are certain expenses which unquestion- 
ably “benefit” each tract to the same extent such as the cost of bridges, 
rights-of-way, and administrative expenses such as attorneys’ fees and court 
costs. 

It is recommended that an annual maintenance assessment be established 
at the first opportunity. If that is to be done in our theoretical case, then 
in the next column should be set forth, opposite each tract, the amount of 
annual benefits, if any, levied against each tract. The same problems are 
met in determining the basis for the amount of annual benefits as are met in 
connection with the amount of benefits above mentioned. It is the general 
practice, however, to treat all lands the same and assess them at a uniform 
rate per acre for annual benefits. This method can be better justified, in 
this connection, because a large percentage of the annual expenses will be 
of an administrative nature such as commissioners’ fees, election expenses, 
and publication costs. The repairs that may be needed in one year may 
benefit only a small area near the place where the breakdown in the works 
has occurred and thus be of no benefit to the remainder of the lands in the 
district; but, in a succeeding year, the necessity for repairs may be in 
another part of the district and the reverse of the situation be true. As a 
practical matter, the rate per acre for maintenance assessments is a relatively 


11 Morgan Creek Dist. v. Hawley, 240 Ill. 123, 88 N.E. 465 (1909). 
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small sum and most landowners are not prone to object to it. There are, 
however, many landowners who insist that the annual maintenance assess- 
ments should be made on the same basis as the original assessment was made. 
It does seem logical that if the tract was benefited a certain percentage by 
the construction of the original works, it would be similarly benefited by 
the maintenance of such works. One difficulty with this basis is that main- 
tenance levies are much smaller than original levies; thus, the maintenance 
levy against the smaller tracts may be so meager that the landowner will 
ignore it and the cost of collecting it may exceed the amount thereof. 

When the work authorized to be done requires the acquisition of lands, 
easements, rights-of-way, or other property, it is recommended that the 
same be procured through the procedure provided by paragraph (b), sec- 
tion 4—17 of the Code, if possible, i.e., as a part of the assessment proceed- 
ings. Then the same court or jury can pass upon all questions. The court 
or jury would be more familiar with the entire matter. Some time would 
be saved even though jurisdiction of the persons of the affected landowners 
would have to be obtained as in other civil cases. If this procedure is fol- 
lowed, it is recommended that a petition be filed with the assessment roll 
for purposes of clarity and definiteness. In such a case, the assessment roll 
should set forth the name of the owner and the description of the property 
sought to be taken and the damages and compensation. Usually the prop- 
erty sought to be taken will be a part of a larger tract. On the assessment 
roll, the description of the property sought to be taken should follow im- 
mediately after the larger tract. The larger tract should be described and 
then followed by the words “except that part thereof next described.” The 
owner’s name should be repeated in the proper column and opposite thereto, 
in the appropriate column, should be inserted the exact legal description of 
the property sought to be taken. On the same line in the column headed 
“Damages to Land Not Taken” should be inserted the amount thereof, 
which in most instances will be “None.” In the column headed “Compensa- 
tion for Lands Taken” should be inserted the amount which the commis- 
sioners have previously offered to the owner. In the copy of the roll which 
is a part of the form of verdict, no amounts should be shown in these last 
two mentioned columns. In fixing the date for the hearing on the assess- 
ment roll, if acquisition of property is sought, it must be kept in mind that 
a longer period will be required to obtain jurisdiction than is required when 
the amount of benefits is the only issue. In such a case, the date of hearing 
on the roll should be fixed far enough in advance to permit due service of 
summons or publication. 

The Code does not expressly require that the assessment roll be signed 
by the commissioners nor does it require that the same be dated; however, 
it is deemed advisable for further identification and for convenience that the 
roll be dated and signed at the end in substantially the following manner: 
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ES Cn ne aes __, 1960. 








Commissioners of Drainage District No, _____..” 


There should be attached to the assessment roll the affidavit required 
by section 5—3 of the Code. This affidavit should be made by the person 
who obtained the information as to the names and addresses of the persons 
listed on the roll. In most instances, that will be the abstracter who searched 
the public records in the recorder’s office and the collector’s books in his 
office. 


FILING OF THE ASSESSMENT ROLL 


The next step is to file the assessment roll; but prior thereto, an order 
fixing the date and hour for hearing thereon should be prepared in sub- 
stantially the following form: 


“State of Illinois, 
County of Coles. 


IN THE MATTER ert 


bin THE COUNTY COURT OF SAID COUNTY 


DRAINAGE DISTRICT 
No. — ke 





ORDER OF COURT SETTING 
ASSESSMENT ROLL HEARING 


Now on this day come the Commissioners of Drainage District No. 
aforesaid and file with and present to the Court their ‘Original 























Assessment Roll’ dated , 1960. 

It is ordered that hearing on said Assessment Roll shall be had on 
the day of __, 1960 at 10:00 a.m. in 
the County Courtroom. 

DATED this day of , 1960. 

JUDGE” 


Also before filing the roll, the notice of hearing thereon should be pre- 
pared. Section 5—5 of the Code provides the form of such notice. 

Next, the assessment roll should be presented to the court, which will 
fix the date and hour of hearing thereon. The date should be far enough 
in advance to permit ample time for compliance with the publication re- 
quirements set forth in section 5—6 of the Code, which are hereinafter dis- 
cussed. The court should insert the date and hour in the written order above 
mentioned and sign the same. Then the roll and the order for hearing should 
be filed with the clerk of the court. 
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Section 5—6 of the Code provides that notice of the hearing on the 
assessment roll shall be given by publishing the notice in a newspaper of 
general circulation published in the county in which the district is situated. 
The notice shall be published once each week for two successive weeks and 
the first publication shall be at least two weeks prior to the date fixed for 
hearing. It is best to publish in a newspaper of general circulation in the 
district. Ofttimes such newspaper will be a weekly. It is well to know the 
latest date and hour that the paper will accept a legal notice for publication. 
Usually this time is some two days prior to the publication date. This factor 
must be considered when fixing the date for the hearing on the assessment 
roll. 

At least ten days prior to the date fixed for hearing and within four 
days after the publication of the notice, the clerk of the court shall mail 
a copy of the notice to each person, corporate authority, and district or 
municipal corporation named in the assessment roll. 

The duty of giving notice is placed upon the clerk of the court, but it 
is advisable to supervise closely his actions in this connection. It is suggested 
that the attorney for the district have the clerk delegate the duty of publish- 
ing to him, especially if the newspaper office is in some city other than the 
county seat. The attorney can give the publisher explicit directions as to 
publishing. When doing so, he should arrange also for the publication of 
copies of the notice on cheap paper for mailing by the clerk. The attorney 
can also arrange for procurement of certificates of publication to prove 
compliance with the statute. 

The publishing and mailing of notices of the hearing on the assess- 
ment roll should be closely supervised in order to be certain that the statu- 
tory requirements are completely met because this feature goes to the juris- 
diction of the court, and any failure in connection therewith may render 
void all subsequent proceedings and necessitate redoing the whole job. 
Failure to give proper notice does not deprive the court of jurisdiction, 
but in the event of a defective notice, the cause may be continued for a 
new notice.!? 

Proof of notice given by mail may be made by a certificate of the clerk 
in substantially the following form: 


“(Caption as before) 


CERTIFICATE OF MAILING 


I hereby certify that I mailed a notice, a true copy of which is at- 
tached hereto, to each person, corporate authority, district and munic- 
ipal corporation named in the ‘Original Assessment Roll’ which was 
filed in my office , 1960. 

Said notice was mailed to each such party at the respective address 





12 Turley v. Arnold, 384 Ill. 158, 51 N.E.2d 176 (1943). 
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set forth in said Assessment Roll with first-class postage thereon fully 
prepaid. Said notices were mailed , 1960, 
being within 4 days after the first publication of said notice. 








Clerk of the County Court” 


HEARING ON THE ASSESSMENT ROLL 


With or Without Jury 


The next step is the hearing on the assessment roll. This will be heard 
by the court only unless a jury has been demanded pursuant to section 
5—7 of the Code or the roll lists damages to lands not taken or compensa- 
tion for lands taken. 

Upon all questions as to benefits and damages, the commisioners and 
any parties interested have the right to a trial by jury, provided they file a 
written demand therefor on or before the date and hour fixed for hearing. 

When property is sought to be taken by eminent domain, compensation 
shall be fixed by jury, unless a waiver thereof has been filed by each owner 
of land sought to be taken. 

Note the difference in methods of obtaining the dispensing with a trial 
by jury depending upon the issues. 

How is the jury obtained? Section 5—7 of the Code provides that the 
jury may be drawn and summoned in the manner provided for the drawing 
and summoning of juries for the county court.! That section provides that 
the jury for the county court shall be drawn and summoned in the same 
manner as for the circuit court. Circuit courts have stated terms; county 
courts do not. Usually when an assessment roll is filed, no jury will have 
been drawn and summoned so it will be necessary to follow the provision 
contained in the second sentence of the last paragraph of section 5—7 of the 
Code. 

This rather tenuous situation as to the jury makes for difficulty and 
delay. In most instances, the commissioners will not desire a jury hearing. 
But if they should, the written demand can be filed at the same time as the 
assessment roll and the court, in the order setting the roll for hearing, can 
direct the clerk to summons a venire. 

If a landowner desires a jury, he can wait until the last minute before 
the hearing to file his demand and in that event it would be impossible to 
have the venire present at the time fixed for hearing. In that case, the court 
would have to continue the cause to some date far enough in advance to 
permit a jury to be summoned. If a landowner files a demand for jury prior 
to the time of hearing, nothing is apt to be done about it unless the matter 


18 See Int. Rev. Stat. c. 37, § 282 (1959). 
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is called to the court’s attention, and the landowner or his attorney is not 
apt to do this. It would be unduly burdensome for the attorney for the 
district to check the file daily to see if a demand for jury has been filed. 
If the commissioners do not desire a jury, then nothing is usually done 
about a jury between the time the roll is filed and the date of the hearing. 
At the time of the hearing, if a jury has been demanded, the cause will be 
continued to permit the summoning of the jury. 

If a trial by jury is demanded by the commissioners or by only one 
landowner, the court submits to the jury all questions as to benefits and 
damages to all lands even though a demand for jury has not been made by 
all landowners.'* 


Filing of Objections 

Any party interested may at, or prior to, the time fixed for hearing, 
file objections to the assessment roll, or any portion thereof, and, after 
filing such objections, may be heard with reference thereto and introduce 
evidence thereon.!’ Objections that may be made fall into two general 
classes: (a) those pertaining to the amount of benefits and damages to the 
lands and property or the amount of compensation to be paid for lands or 
property sought to be taken; and (b) those pertaining to all other matters 
which affect the validity of the assessment proceedings, such as failure to 
give notice as required by statute and the inclusion of land in the assess- 
ment roll which is not within the drainage district. This latter type is 
generally referred to as a “legal objection.” 


Hearing Procedure 


If no objections are filed and no jury is demanded, the hearing on the 
assessment roll is had before the court alone at the time specified in the 
notice. It is generally a mere formality. Counsel for the commissioners 
makes a statement of the facts and presents to the court the proof of the 
giving of the notice required by law. The latter consists of the certificate 
of publication of the notice in the newspaper and the certificate of the 
clerk as to the mailing of the notice. Then the assessment roll, which was 
previousiy filed, is introduced in evidence, and the court enters its order 
confirming the assessment roll. This order should be in writing, prepared 
in advance of the hearing. It should contain findings as to the notice given; 
that the court has jurisdiction; that no jury has been demanded and all 
parties are deemed to have waived a jury; that no lands are sought to be 
taken by eminent domain; that no objections have been filed; that the roll 
should be confirmed without modification or change; and the court should 
then order that the roll be confirmed without modification. Where the 


4 Id. c. 42, § 5—7. 
8 Id. § 5—8. 
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order recites that due notice was given as required by law and that the 
court has jurisdiction of the parties and subject matter, the fact that proof 
of notice to a certain party is not found in the record does not overcome 
the force of the recital, nor can such recital be contradicted by evidence 
outside the record itself. 

If objections to the roll have been filed and they consist solely of “legal 
objections,” the court alone shall hear and determine such objections and 
enter an appropriate order.'7 

If no demand for a jury has been filed, the court shall also hear and 
determine all questions as to the amount of benefits and damages to lands 
and property without a jury.'8 

If property is sought to be taken and objections have been raised as to 
the amount of compensation set forth in the roll, the court cannot hear 
and determine such objections. They must be heard and determined by a 
jury unless a written waiver of jury has been filed by each owner of land 
or property sought to be taken.'® 

If objections have been filed and a jury has been demanded, the jury 
must determine all questions except those raised by “legal objections.” If 
there are issues to be tried before a jury, the court shall set the cause for 
trial and a jury shall be summoned and impaneled.?° 

The assessment roll made by the commissioners does not constitute the 
assessment of benefits against the lands of the district but is made and used 
as the commissioners’ claim against the several landowners and tracts in- 
volved.2!_ When offered before the jury, whose verdict constitutes the as- 
sessment of benefits against the lands of the district, the commissioners’ roll 
makes out a prima facie case in favor of the district that the lands therein 
described will be benefited to the extent shown by the assessment roll and 
that the amount assessed against each tract is the proportionate share of the 
entire cost of the improvement to be borne by that tract. It is then in- 
cumbent upon the landowner to rebut this prima facie case by showing 
that his land has been assessed by the commissioners more than it will be 
benefited or for a greater amount than its proportionate share of the cost 
of the improvement. Under the present statute, where the jury and not the 
commissioners make the assessment, if the jury does not view the premises 
it is not sufficient to prove merely that the amount claimed by the com- 
missioners in their assessment roll exceeds the benefits to the particular tract 


16 People ex rel. Owen v. Dunn, 247 Ill. 410, 93 N.E. 305 (1910); Spring Creek 
Drainage Dist. v. Commissioner of Highways, 238 Ill. 521, 87 N.E. 394 (1909). 

17 Try, Rev. Stat. c. 42, § 5—7 (1959). 

18 Id, § 5—8. 

191d, § 5—7. 

201d. § 5—8. 

21 Hillview Drainage Dist. v. Dowdall, 276 Ill. 33, 114 N.E. 599 (1916). 
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or is more than the proportionate share of the cost of the improvement. 
Such proof furnishes no basis upon which the jury can act in making a 
proper assessment. The objector must go further and show the jury what 
sum will be a proper assessment against his land.?? 

Suppose a landowner files only a written demand for a jury, that he 
does not file any objections pertaining to the amount of benefits and dam- 
ages to the lands and property, and that no land or property is sought to 
be taken. Has any issue been formed to be tried by a jury? If the com- 
missioners introduce the assessment roll in evidence have they not made a 
prima facie case? The situation is similar to that in the ordinary civil suit 
where the defendant does not file any answer or other pleading but does 
file a jury demand. Since there are no issues, it is believed that the court 
could properly allow, in such a civil case, a motion by plaintiff for a default 
judgment. Likewise, in a drainage case, if the only instrument filed by a 
landowner is a demand for jury, it is believed that it would be proper for 
the court to direct the jury to return a verdict approving the roll as intro- 
duced by the commissioners.” 

If there are issues to be tried before a jury, the hearing is conducted 
in much the same manner as in other civil cases. Section 1—7 of the Code *4 
provides that the Civil Practice Act *> and the rules adopted pursuant there- 
to shall apply to all proceedings under the Code except as otherwise pro- 
vided therein.”6 

The right of landowners in a drainage district to be present and par- 
ticipate in the selection of the jury to try the questions arising on the com- 
missioners’ roll of assessments cannot be denied by requiring them to accept 
a jury selected for any other purpose or in any other manner than that 
provided by the statute.?7 

When the jury has been selected, the court shall cause the oath pre- 
scribed by section 5—9 of the Code to be administered to it. 

The burden of proof is on the drainage district, but the admission into 
evidence of the assessment roll makes out a prima facie case on behalf of the 
district.?° The offering of the roll is usually the first step in the presentation 
of evidence. When it has been admitted, the burden of moving forward 
with the evidence shifts to the objector. If he introduces competent evi- 


22 Hadley Creek Dist. v. Chicago, B. & Q.R.R., 284 Ill. 354, 120 N.E. 281 (1918). 

28 Iroquois Drainage Dist. v. Harroun, 222 Ill. 489, 78 N.E. 780 (1906). 

24 ILL. Rev. Stat. c. 42, § 1—7 (1959). 

25 Titi. Rev. Stat. c. 110 (1959). 

6 Pertinent sections of the Civil Practice Act are § 66, which deals with peremp- 
tory challenges, and § 67, which concerns instructions. Supreme Court Rule 24—1, 
which covers voir dire examination of jurors, is also applicable. 

27 Commissioners of Moredock Drainage Dist. v. Meyer, 253 Ill. 306, 97 N.E. 657 
(1912). 
28 Itt. Rev. Stat. c. 42, § 5—10 (1959). 
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dence as to benefits, damages, and compensation, the prima facie case of the 
district is overcome as to his property.?® It is then incumbent on the district 
to introduce further evidence as to the particular tract involved, if the 
assessment thereon in the commissioners’ roll is to be sustained. 

If certain landowners file no objections to the assessments against their 
land but other landowners who have filed objections are permitted during 
the trial to file an additional objection that the land of nonobjecting land- 
owners is assessed too low, it is an abuse of discretion of the trial court to 
permit the filing of such new objection without notice to the nonobjecting 
landowners. This raises a new issue which the nonobjecting landowners 
were not bound to anticipate and of which they were entitled to notice.*° 

If a request for a view of the land by the jury has been made in writing 
by any interested party prior to the commencement of the trial before the 
jury, and has not been withdrawn, the jury, in charge of some officer of 
the court, shall examine the lands to be affected, at such time as the court 
may direct. The jury shall consider their view of the premises along with 
the other proper evidence in the case.*! 


The Verdict 


After the jury has heard the evidence and arguments of counsel, the 
court gives instructions as to the law and form of verdict.®? It is advisable 
for the attorney for the district to prepare the form of verdict prior to the 
hearing. It shall, in all instances, contain (a) the names of the owners; and 
(b) the descriptions of the land or other property affected, as set forth in 
the assessment roll.34 When the amount of the benefits (including annual 
benefits, if any) assessed and the amount of compensation and damages al- 
lowed, if any, are uncontested as to a particular tract of land or other prop- 
erty, the form of verdict may also contain the amounts thereof as shown in 
the assessment roll. In a situation where the objectors fail to overcome the 
district’s prima facie case, it would be proper for the form of verdict to 
consist in part of a complete copy of the assessment roll, except for the 
date and signatures of the commissioners. 

If there has been a contest as to some tracts, the attorney can take the 
copy of the roll, which does not show the amounts of benefits, damages, 
and compensation, theretofore prepared,** and add to it the amounts of 
benefits, damages, and compensation as to each uncontested tract. Then the 


3° Beaver Pond Drainage Dist. v. Gray, 341 Ill. 66, 173 N.E. 115 (1930). 

80 Commissioners of B.M. Lewis Drainage Dist. v. Melville, 388 Ill. 526, 58 N.E.2d 
580 (1944). 

31 Itt. Rev. Stat. c. 42, § 5—11 (1959). 

82 Commissioners of B.M. Lewis Drainage Dist. v. Melville, stzpra note 30. 
33 Itt. Rev. Stat. c. 42, § 5—11 (1959). 
34 See p. 237 supra. 
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only additions the jury will have to make will be as to contested tracts. This 
method saves time and reduces errors. 
The final form of verdict should be substantially as follows: 


(Caption as before) 


We, the jury, empaneled to make an original assessment of benefits, 
damages and compensation upon the lands, lots, public highways, rail- 
road rights-of-way and municipal corporations within said DRAIN- 
AGE DISTRICT hereby return the Verdict of the Jury, which said 
Verdict is for the sam of __$_$_$_$_____.__._.. an 
($ ) assessed as benefits, no damages nor 
compensation being allowed, for an original assessment and for the 
sum of DOLLARS ($ ——— ) 
for annual benefits, and subscribe our names this _________ day of 
, A. D. 1960. 




















FOREMAN CLERK 


(Additional signature lines) 





To this is attached the copy of the roll prepared in accordance with the sug- 
gestions above made. 

After the jury has been instructed, they shall retire, select a foreman 
and clerk from their number, and proceed to deliberate upon their verdict.** 
When they have completed their deliberations, their verdict shall be prop- 
erly completed and signed by them and filed in the court. When so filed, it 
shall be taken and held to be the verdict of the jury upon all questions of 
benefits, compensation, and damages arising or which might have arisen in 
the proceedings.** 

A repealed section of the former law *? provided that the verdict 
“shall produce the total sum of the estimated cost of the proposed work,” 
but that section was never construed to require the property of the dis- 
trict to be assessed the total amount of the estimated cost, regardless of 
the amount of benefits to the individual pieces of property.3® It was held 
that the word “shall,” as there used, was to be regarded as directory, only, 
and not mandatory. While no tract of land could be assessed more than 
it would be benefited by the proposed work or in a greater amount than 
its proportionate share of the estimated cost, the jury might, if the facts 
warranted it, return a verdict which would produce the total sum of the 
estimated cost of the proposed work and the proceedings incident to the 


35 Iu. Rev. Stat. c. 42, § 5—11 (1959). 

36 Jd. § §—12. 

37 Tur. Rev. Stat. c. 42, § 17b (1953). 

38 Commissioners of Little Beaver Drainage Dist. v. Livingston, 270 Ill. 582, 110 
N.E. 806 (1915). 











SUMMER] ASSESSMENTS 251 


same. Where an assessment has been spread for the amount of the esti- 
mated cost, should the jury find that any tract has been assessed more 
than its proportionate share of the cost and return a verdict for a less 
amount against that tract, the total amount of the verdict will necessarily 
be less than the amount of the assessment roll; but it does not necessarily 
follow that the total amount of the benefits of all of the lands in the dis- 
trict does not equal the estimated cost of the improvement. The trial 
before the jury is not for the purpose of ascertaining the amount of 
benefits accruing from the construction of the work, but it is for ascer- 
taining whether each particular tract will be benefited to the amount 
which is assessed against it and whether such amount is greater than the 
proportionate amount of the cost which should be borne by that tract.3® 
No provision similar to this repealed section is contained in the Code.*° 

Section 5—13 of the Code provides that when the verdict is returned 
to the court, it may be placed in form by the court in the presence of 
the jury. The jury may be recalled at any time after being discharged 
to correct any errors or omissions. This unusual provision is necessary 
because the average jury is not sufficiently experienced in the preparation 
of assessment rolls. The work done on such an occasion is purely clerical. 


The Judgment 


When the verdict is in final form, the court confirms it and enters 
judgment thereon. Counsel for the district should prepare, in advance, a 
written order for this purpose. A page or two thereof may have to be 
rewritten depending on the developments during the hearing. It should 
contain appropriate findings as to the (a) filing of the roll, (b) fixing of 
the time of the hearing, (c) giving of notice of the hearing, (d) jury 
demand, (e) summoning of the jury, (f) objections filed, and (g) request 
that the jury view the premises. There should follow recitals concerning 
the (a) selection and swearing of the jury, (b) introduction of evidence, 
(c) viewing of the premises by the jury, (d) arguments of counsel, (e) 
instruction of the jury, (f) retirement of the jury, and (g) filing of the 
verdict. Then should follow a finding by the court that the verdict is in 
proper form (preceded by recital of what occurred, if it was necessary 
to take corrective action). Next comes the ordering part which should 
confirm the verdict and direct payment of the assessment on or before a 
specific date (or dates in event payment is ordered in installments), and 
the rate of interest. 

In its judgment confirming the assessment roll or verdict, the court 
shall order the damages allowed to land not taken set off or credited 


39 Stokes v. Bay Bottoms Drainage Dist., 278 Ill. 390, 116 N.E. 109 (1917). 
40 For the present law on this point, see cases cited notes 38-39 supra. 
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against the benefits assessed against such land,*! but compensation for 
land taken must be paid. It cannot be offset against benefits.4? Payment of 
compensation for land taken may be made by the treasurer of the district 
directly to the owner of such land or to his legal representative or may 
be made to the county treasurer of the county in which the district was 
organized, who shall, on demand, pay the same to the party entitled 
thereto. 


Post-Hearing Motions 


Motions for new trial or in arrest of judgment or for judgment not- 
withstanding the verdict may be made, filed, and determined within the 
time and in the manner provided by the Civil Practice Act. In a recent 
case involving proceedings under a prior drainage act, the court said: 


“We find no evidence in the record to sustain a verdict that the 26 
tracts of land received less benefit than shown by the assessment 
roll. For that reason we feel that the trial court would have been 
clearly justified in directing a verdict for the plaintiff as to the 26 
tracts. While the Levee Act under which these proceedings were con- 
ducted does not contain the specific authorization for a judgment not- 
withstanding the verdict, which we find incorporated in section 5—13 
of the new Drainage Code, . . . we feel that the trial court would have 
been justified in directing a verdict for the plaintiff district since the 
defendants offered no competent evidence. The duty of the trial court 
in passing on a motion for judgment notwithstanding the verdict is pre- 
cisely the same as that which governs the common-law motion for di- 
rected verdict. ... And it has long been recognized that when the 
plaintiff has established a prima facie case, a judge may take the case 
from the jury by directing a verdict for the plaintiff, if the evidence for 
the defendants taken most favorably to them wholly fails to support 
their defense. . . . 

“We feel that the theory and provisions of the Levee Act clearly 
contemplated judicial supervision of the jury verdict, and that the court 
would have been justified in directing a verdict for the plaintiff as to 
the 26 tracts of land. We therefore conclude that the county court, in 
the absence of any competent evidence to sustain defendant’s defense, 
was justified in entering judgment for the plaintiff notwithstanding the 
verdict as to the 26 tracts of land. ... Accordingly, the judgment of 
the trial court should be affirmed in the assessment case.” ** 


Immediately after the entry of judgment, the clerk should record the 
assessment roll (where no jury trial was had) or the verdict so confirmed 


41 Iti. Rev. Stat. c. 42, § 5—13 (1959). 

42 Juvinall v. Jamesburg Drainage Dist., 204 Ill. 106, 68 N.E. 440 (1903). 

48 Tit. Rev. Stat. c. 42, § 5—13 (1959). 

44 Nutwood Drainage Dist. v. Mamer, 10 Ill. 2d 101, 112-13, 139 N.E.2d 247, 254 
(1956). 
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in the drainage record. If the district embraces land in more than one 
county, the clerk should make out and certify copies of such portions of 
the assessment roll or verdict pertaining to lands situated in other counties. 
These should be recorded in the Recorder’s office of the other counties in 
which such lands are situated. The clerk should also make out and certify 
a copy of the roll or the verdict for the use of the district collector in 
collecting the assessment. In the certificates attached to said copies, there 
should be shown the date the judgment of confirmation was entered, when 
and how the assessments are payable, and the rate of interest.*® 


APPEALS FroM JUDGMENTS ON ASSESSMENTS 


The commissioners or any other interested party may appeal to the 
supreme court from a judgment on any assessment in the same time and 
manner as is now or may hereafter be provided for taking an appeal from 
a judgment on the collector’s application for judgment and order of sale 
for delinquent general taxes.** Appeals from a judgment on the collector’s 
application is governed by section 237 of the Revenue Act of 1939.47 Such 
an appeal may be taken as in other civil cases by the party appealing filing 
a notice of appeal, but in such instances, the notice of appeal must be filed 
within thirty days from the rendition of such judgment rather than sixty 
days as in other civil cases. No appeal shall operate as a supersedeas unless 
an amount of money equal to the judgment and costs is deposited with the 
county collector. As a practical matter, there is not much point in having 
the appeal operate as a supersedeas. Nothing would be gained by the appel- 
lant. It would be a waste of time and effort for the district to enforce col- 
lection, pending the appeal. If the district loses on appeal, it would have to 
refund the collection. If the district wins, it will be entitled to collect 
interest. 

Such appeals may be joint or separate. The taking of an appeal by any 
one or more persons as to any one or more tracts shall not operate to defer 
the collection of the assessments confirmed on any other tract not involved 
in such appeal, but the collection of the assessment in each of the other 
cases shall proceed as if no appeal had been taken. If the part of the levy 
involved in an appeal is substantial, it might save considerable time and 
expense if the collection of the assessments on the tracts not involved in the 
appeal is delayed pending the appeal. 

When, on any such appeal, the cause is remanded for a new trial, the 
judgment upon such new trial shall make reference to the part of the first 
judgment, if any, not appealed from; and if any assessment be confirmed 
on the new trial, the time of payment and interest rate shall be made to 


45 Int. Rev. Sra. c. 42, § 5—14 (1959). 
46 Jd. § 5—15. 
47 1d. c. 120, § 718. 
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correspond as nearly as practicable to the time of payment and interest 
rate on the part of the judgment not appealed from.*® 


COLLECTION OF ASSESSMENTS 


Original and additional assessments are due and payable thirty days 
after the date of the order of the court approving the assessment roll or 
confirming the verdict of the jury, unless otherwise ordered by the court. 
They shall draw interest thereafter at a rate to be fixed by the court, which 
rate shall not exceed six per cent per annum. The court may provide in its 
order that assessments shall be payable upon some other more convenient 
date (more than thirty days subsequent to the date of the order) or in 
installments of such amounts and at such time as will be convenient for 
the accomplishment of the proposed work or the payment of bonds that 
may be issued. Interest on installments may be ordered to become due 
annually on such date each year as may be fixed by the court. Usually 
this date is the same as that upon which the installment is due. 

In the case of large assessments, contracts for the work will be let and 
performed before the assessment is fully collected. Upon completion of the 
work, the contractor is entitled to his money. In such circumstances, it will 
be necessary for the district to borrow funds to pay the contractor. The 
district will have to pay interest on the borrowed funds and, therefore, it 
is allowed to collect interest on unpaid installments. 

If an assessment is at a rate in excess of three dollars per acre, most 
landowners appreciate having it payable in equal annual installments due on 
the same day in each year. The court will usually follow the commissioners’ 
suggestions in this matter. 

The assessment constitutes a lien upon the property against which it is 
levied the same as general taxes from the date of such order until paid.*® 

When the collector of the district has received a certified copy of the 
assessment roll, he shall proceed immediately to collect the same as it be- 
comes due and payable. Before any assessment, installment, or interest 
becomes due and payable, the collector shall mail to the owner shown in 
the roll a statement containing a brief description of the property, the 
amount of any assessment, installment and interest due, the date when they 
are due and payable, and the person to whom and the place where pay- 
ment may be made. Even though this statement is not mailed or received, 
assessments may be collected and the collection thereof enforced in any 
manner provided by law.®° 

Despite the utmost care in the preparation of assessment rolls, errors 
and omissions sometimes occur. When it appears that for any reason not 


48 Id. c. 42, § 5—15. 
49 Int. Rev. Srat. c. 42, § 5—17 (1959). 
50 Id, § 5—23. 
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affecting the merits of the assessment, land has been omitted from the roll 
or an assessment has been held invalid as to one or more tracts, the com- 
missioners may petition the court that the defects be cured and that an 
assessment be levied against such lands. The petition shall describe the land 
or other property sought to be assessed, state the amount of the benefits, if 
any, assessed against such land or other property, and recite the omission, 
mistake, irregularity, or defect which annulled or invalidated the assessment. 
Upon the filing of the petition, notice shall be given to the owners of the 
land or other property sought to be assessed and proceedings had thereon 
as in other assessment proceedings under the Code. Any of the owners may 
demand that the issues be tried before a jury.®! 


DELINQUENT ASSESSMENTS 


Any original or additional assessment, installment, or interest not paid 
when due shall be deemed delinquent. The district collector, on or before 
September 8 each year, shall make out a report on any assessment against 
privately-owned property which is not paid when due and remains de- 
linquent. He shall certify these to the county collector of the county in 
which the land is situated, who shall make return of such delinquencies to 
the county court of such county with his return of delinquent general 
taxes, and proceedings shall be had as in the collection of delinquent gen- 
eral taxes.5? In those instances where the county collector is the collector 
for the district, such report is unnecessary and he will include delinquent 
drainage assessments along with delinquent general taxes. 

The requirement that said report be made on or before September 8 
is not mandatory. The failure to file the report by said date is a mere 
irregularity and does not defeat the collection of the assessment.®? The 
important date is the one on which the county collector publishes notice 
of the date on which he will apply for judgment. The district collector 
should ascertain that date and get his report to the county collector suf- 
ficiently in advance to permit inclusion of the delinquencies in the publica- 
tion. . 
Any time up until the day fixed by the court for the sale of lands, the 
district collector may receive payment of delinquent assessments. If pay- 
ment is made during this period, the property should be removed from the 
list of lands to be sold and payment noted on the county collector’s books.*4 

At the sale, the commissioners may become purchasers for the district 
or they may designate some person to attend the sale and bid as agent for 
the district. The commissioners may accept a deed from the owner of any 


51 Jd. § 5—22. 

52 1d. § 5—24. 

53 People ex rel. Thompson v. Hulin, 237 Ill. 122, 86 N.E. 666 (1908). 
54I ti. Rev. Strat. c. 42, § 5—24 (1959). 
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real estate upon which an assessment is delinquent in full satisfaction of 
such assessment.®5 

Note that the report above mentioned covers only assessments against 
privately owned land. Publicly owned lands, such as highways and lands 
located in other municipal corporations, cannot be returned delinquent. If 
the assessment against such property is unpaid, the remedy of the district 
is a mandamus action.*¢ 

Owners of lands returned delinquent may object to the county col- 
lector’s application for judgment to sell their lands. By introducing the 
delinquent list, the county collector establishes a prima facie case. The 
landowner must then produce evidence to support his objections as he has 
the burden to establish the invalidity of the assessment.*? 

On an application for judgment and order of sale for a delinquent 
drainage assessment, it is proper for the numerous landowners to join in 
such objections as apply to all the land, and unless it is apparent from the 
objections themselves, when considered in connection with the application, 
that confusion or embarrassment will result from permitting objectors to 
join, the objections should not be stricken from the files.5® 

Objections cannot be based on any grounds not appearing from the 
record of the county court confirming the assessment or which might have 
been urged at the time the assessment roll was confirmed.®® All the rights 
of the property owner in respect to the confirmation of the roll are fully 
protected by the provisions of the Code, and if he neglects to avail himself 
of the right of redressing any wrong or of correcting any error at the 
hearing on the roll, he cannot be heard to complain at another time and in 
another proceeding. He cannot on application for judgment against his 
lands for a delinquent drainage assessment question the judgment confirm- 
ing the assessment.®° He can urge only such objections as go to the juris- 
diction of the court to enter judgment of confirmation ® and as arise sub- 
sequent to the confirmation, which are of a nature to annul the judgment 
of confirmation.® 

When lands have been returned delinquent and failed to sell at the 
county collector’s sale and have been forfeited to the state, the commis- 
sioners, in the name of the district, may file a complaint in the circuit court 


55 bid. 

56 Commissioners of Lake Fork Dist. v. Highway Comm'rs, 292 Ill. 340, 127 N.E. 
109 (1920). 

57 People ex rel. Brenza v. Gebbie, 5 Ill. 2d 565, 126 N.E.2d 657 (1955). 


58 Lackey v. Pulaski Drainage Dist., 4 Ill. 2d 72, 122 N.E.2d 257 (1954); People 
ex rel. Vaughn v. Welch, 252 Ill. 167, 96 N.E. 991 (1911). 


59 Kickapoo Drainage Dist. v. Mattoon, 284 Ill. 393, 120 N.E. 256 (1918). 
% People ex rel. Fish v. Bradshaw, 303 Ill. 558, 136 N.E. 466 (1922). 

6! People ex rel. James v. Seaman, 239 Ill. 611, 88 N.E. 212 (1909). 

82 People ex rel. Wheeler v. Harvey, 396 Ill. 600, 72 N.E.2d 345 (1947). 
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of the county in which the land is situated for the foreclosure of the lien 
of any unpaid assessment in like manner and with like effect as in the fore- 
closure of a mortgage. No irregularity in the county collector’s proceeding 
for judgment and sale shall affect the district’s right to proceed with such 
foreclosure. All assessments which have become due prior to the filing of 
a foreclosure suit may be included therein and if they deem it advisable, the 
commissioners may also accelerate the due date of all unpaid assessments 
against the lands involved.® 

Defendants may plead only the same kinds of defenses as are per- 
mitted on the county collector’s application for judgment above mentioned. 

Any decree rendered in any such foreclosure proceeding may be en- 
forced as other decrees in such court but any sale made under the decree 
shall be made by the county collector or by some other officer having 
authority to receive taxes designated by the court in the decree. The com- 
missioners may be the purchasers at the foreclosure sale. The right of re- 
demption from any sale under the decree shall exist for a period of two 
years from the date of the sale, which is longer than the period of redemp- 
tion in the case of a mortgage foreclosure sale. After the sale of any lands 
under a foreclosure decree, notice shall be given by the purchaser at the 
sale, or his assigns, to all parties defendant in such suit and to all owners 
and parties interested in the land (including all occupants of the land, or 
any part thereof) at the time of giving notice, of the fact of the sale of 
the lands for unpaid assessments, the date the sale was held, the amount of 
the sale, and the time when the period of redemption will expire. This 
notice shall be given not more than one year nor less than three months be- 
fore the expiration of the time of redemption. Such notice shall be sent 
by registered mail to all necessary parties at their respective places of resi- 
dence, if the same can be ascertained upon diligent inquiry, except that all 
occupants of said lands shall be personally served with notice. If any owner 
or party interested is unknown, or if, upon diligent inquiry, the place of 
residence of any party cannot be ascertained, then notice shall be given by 
one publication in some newspaper published in the county, or if no news- 
paper is published in the county, then by publication in some newspaper 
published in another county but having general circulation in the county. 
Proof of the giving of notice shall be made to the court in which the suit 
is pending, and no deed shall be issued until such proof is made and ap- 
proved by the court. 

If there is no redemption from such sale within two years from the 
time of the sale and proper proof is made of the giving of notice, then 
the court shall order the issuance of a deed which shall vest in the grantee 
all the right, title, and interest in the lands of all parties defendant in such 
suit and of all their privies in title and interest. 


68 Itt, Rev. Srat. c. 42, § 5—25 (1959). 














258 ILLINOIS DRAINAGE LAW [ Vo. 1960 


If notice is not given within the time provided, or if the notice given 
is defective or insufficient, then the court may, upon proper application, 
order the giving of another notice and shall extend the time for redemption 
to a date certain, not less than three nor more than five months following 
the entry of such order, so that proper notice may be given. 

This remedy by foreclosure is in addition to the rights to enforce col- 
lection provided by the revenue laws and other provisions of the Code.® 
When the delinquencies are quite numerous and are for a number of years, 
foreclosure is the most effective method of collection. 

Receivers may be appointed for any delinquent lands (a) by the court 
in which a foreclosure suit is pending, or (b) by any court of competent 
jurisdiction, upon complaint of the commissioners when the land has been 
forfeited to the state upon failure to sell at the collector’s sale. The receiver 
has the same powers and duties as a receiver in a mortgage foreclosure case. 
This remedy is cumulative to the others above mentioned. 


OTHER TyPEs oF ASSESSMENTS 


Most of the foregoing applies solely to original and additional assess- 
ments. There are other provisions of the Code which apply only to addi- 
tional and annual maintenance assessments. Section 5—18 provides an 
alternative method of levying additional assessments for repair work only 
in districts organized under the Farm Drainage Act,®* without authoriza- 
tion or supervision by the county court. 

Whenever the commissioners of any such district determine that (a) it 
is necessary to repair the drains, levees, or other works of the district, 
(b) the proposed work will not involve the taking or damaging of land 
or other property in the district, (c) sufficient funds are not on hand or 
otherwise available to perform such work and that it is necessary to levy 
an assessment to pay the cost thereof, (d) the assessment to be levied against 
the lands and other property in the district to pay the cost of the work will 
not exceed the amount which would be produced by an assessment of three 
dollars an acre upon the lands and other property in the district subject to 
assessment, and (e) the benefits to be received by the lands and other prop- 
erty in the district from the proposed work will exceed the amount of the 
assessment to be levied against the lands and other property, the commis- 
sioners may levy such an assessment by filing their certificate of levy and 
their additional assessment roll with the clerk of the district, together with 
a report on the condition of the drainage system of the district and a cur- 
rent financial report. The assessment roll shall be prepared in the same 
manner and form as any other assessment. The report on the condition of 


6* Drainage Comm’rs v. Mansfield, 348 Ill. 50, 180 N.E. 630 (1932). 
65 Tht. Rev. Stat. c. 42, §§ 82-166 (1953). 
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the drainage system shall include (a) a description of the drainage system 
of the district and of the condition thereof, (b) a description of the repair 
work on the system proposed to be performed, (c) such engineer’s reports, 
plans, profiles, or specifications as may be necessary or appropriate, (d) an 
itemized estimate of the cost of such work, including all incidental expenses, 
and (e) the number of acres of land and other property in the district 
subject to assessment. 

Upon the filing of the certificate, the assessment roll, and the reports, 
the assessments shall be a lien upon the lands and other property in the 
district until paid. The assessments shall be collected in the same way as an 
original assessment. 

On a collector’s application for judgment for assessments levied under 
this section which have become delinquent, a landowner shall have the right 
to interpose any defenses affecting the validity of the assessment, including 
the defense that the assessment against his lands exceeds the benefits or ex- 
ceeds the just proportion of the benefits. 

The commissioners shall not anticipate or borrow against any assess- 
ment levied in the manner provided in this section. 

The procedure for the Jevy of an annual maintenance assessment does 
not differ from that for original and additional assessments, but the pro- 
cedure for its collection does differ in some respects. An annual maintenance 
levy may be made at the same time and simultaneously with an original 
or an additional assessment. In the preparation of the roll, all that is neces- 
sary is to insert thereon, in the column headed “Annual Benefits,” the re- 
spective amounts of the annual maintenance levy against each tract. When 
an annual maintenance assessment is levied in a separate proceeding, the 
form and contents of the roll and the proceedings thereon follow, as nearly 
as the facts will permit, the form, contents, and the proceedings for original 
and additional assessments. When confirmed, the annual maintenance assess- 
ment roll or the verdict of the jury thereon continues as an annual charge 
against the lands and other property included therein but the levy is col- 
lected only when the following steps are taken.®* 

During the month of November in each year, the commissioners shall 
determine whether it is necessary to collect all or any portion of the annual 
maintenance assessment for repair and maintenance work or the operation 
of pumping plants during the ensuing calendar year. If they determine that 
it is necessary, they shall, before the first of December, file with the county 
clerk of the county in which the district was organized a certificate of levy, 
setting forth the amount of money needed by them for the performance of 


6 Int. Rev. Stat. c. 42, § 5—18 (1959). 
8t Id. § 5—19. 
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the work during the ensuing year, which amount cannot exceed the total 
of the annual maintenance assessment roll as confirmed by the court.® 

The owner of any land subject to an annual maintenance assessment 
may object to the amount levied by the commissioners by filing written 
objections with the court on or before the tenth day of December. Upon 
the filing of the objections they shall be presented to the court, which shall 
fix the date and hour for hearing. The objecting landowner shall give each 
of the commissioners at least three days notice of the hearing by personal 
service or by mail, which notice shall have attached thereto a copy of the 
objections filed. The objections shall be heard and determined by the court 
prior to the twentieth day of December. No appeal lies from the order of 
the court but the objectors are not precluded from raising the same objec- 
tions on the collector’s application for judgment and order of sale for de- 
linquent annual maintenance assessments. If no objections are filed by the 
tenth day of December or if the court fails to hear and determine the filed 
objections by the twentieth day of December, the certificate of levy shall 
stand as confirmed without further action by the court.® 

If the amount levied in any year is less than the total amount of the 
annual maintenance assessment roll, the individual assessments shall abate 
proportionately. Upon the confirmation of the levy, the county clerk shall, 
except in the case of those districts which have appointed as their collectors 
persons other than the county collector, extend the same on the county col- 
lector’s books in appropriate columns, and the amounts so extended shall 
be collected at the same time and in the same manner as general taxes and, 
when so collected, shall be paid over to the district treasurer in the same 
manner as taxes of municipal corporations. When the district is situated in 
more than one county, the county clerk of the county in which the district 
is organized shall certify to the county clerk of the other county or counties 
a copy of the certificate of levy, together with a copy of the order of the 
court, if any; and the county clerk of such other county or counties shall 
extend the levy against the portion of the lands and property in the district 
in his county on the collector’s books in his office as above set forth, and 
the collection and distribution thereof in that county are accomplished in 
the same manner as in districts situated in a single county.” 

Annual maintenance assessments become a lien upon the land upon the 
first day of January next succeeding the confirmation of the levy,” but they 
are collected at the same time and in the same manner as general taxes. 
Delinquent annual maintenance assessments are handled in the same manner 
as delinquent original and additional assessments. 


68 Jd. § 5—20. 

69 Ibid. 

10 Ibid. 
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CoNCLUSION 


The men who drafted the Illinois Drainage Code * did an excellent job. 
Drainage laws have been on the statute books over seventy-five years and 
the decisions of the courts of this state interpreting those laws are encom- 
passed in the Code. It is the result of many years of experience. It is based 
upon the principles announced in those decisions and marks a clear path to 
be followed. It is believed that a great majority, if not all, of the problems 
in connection with the levy and collection of assessments may be solved by 
strict compliance with the provisions of article V of the Illinois Drainage 
Code. 


72 Donald V. Dobbins, Champaign; Glenn Ratcliff, Lewistown; Kenneth H. 
Lemmer, Havana; D. E. Martensen, Paxton; Robert F. White, Sullivan; Robert F. 
Goodyear, Watseka; H. W. Hannah, College of Agriculture, University of Illinois; 
Loren Bobbitt, Legislative Reference Bureau; Sam G. Jenkins, Quincy. 








ADMINISTRATION AND OPERATION OF 
DRAINAGE DISTRICTS 


BY D. E. MARTENSEN * 


SATISFACTORY ADMINISTRATION AND OPERATION of drain- 
age districts require not only the efforts of interested and capable drainage 
commissioners, but also the coordinated efforts of other necessary officers 
and employees, such as the district clerk, district treasurer, district attorney, 
and district engineer. Hence, as background, we should first have a clear 
understanding of the manner in which these officers are appointed or elected 
and what their qualifications and duties are. 


CoM MISSIONERS 


Elected or Appointed; Term of Office 


It will be recalled that prior to the adoption of the present Illinois 
Drainage Code,! which became effective on January 1, 1956, there were, 
basically, two drainage acts. One was commonly referred to as the “Levee 
Act,” ? and the other was commonly referred to as the “Farm Drainage 
Act.” 3 Tt will be further recalled that under the Levee Act the commis- 
sioners were appointed by the court and that under the Farm Drainage Act 
the commissioners were elected by the landowners. Probably the question 
most debated by the legislative committee was whether drainage commis- 
sioners should be appointed or elected. It was pointed out that, generally 
speaking, only a handful of landowners participate in such elections. How- 
ever, it was finally decided that the right to vote, so inherent in our demo- 
cratic system of government, was not to be denied. The resulting provisions, 
in the Drainage Code, are, in effect, a compromise, providing in substance 
as follows: 

In districts previously under the Farm Drainage Act, the commissioners 
are, as before, elected by the adult owners of land in the district. The 
three-year terms of the three commissioners are staggered so that one com- 
missioner is elected each year on the first Tuesday in September.5 The 
various details with reference to the election, such as designating the polling 


*D. E. MARTENSEN. B.S. 1928, LL.B. 1930, University of Illinois; City 
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ltt. Rev. Srat. c. 42, §§ 1—1 to 12—24 (1959). 
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place, notice of election, preparation of the ballots, conducting the election, 
and canvassing the ballots, are set forth in the Drainage Code.* However, 
there is a further provision in the Code whereby ten per cent or more of 
the adult landowners may petition the county court that the question of 
whether the commissioners of the district shall be appointed or elected be 
submitted to the adult landowners at the next annual election in the district.7 
If such petition is signed by a majority of the adult landowners in the dis- 
trict, then no referendum on the question is necessary and thereafter the 
commissioners will be appointed by the court. 

In districts previously under the Levee Act, the commissioners are, as 
before, appointed by the county court.’ The three-year terms of the three 
commissioners are staggered so that one commissioner is appointed on the 
first Tuesday of September in each year (or as soon thereafter as may be 
feasible).° However, there is a further provision in the Code whereby ten 
per cent or more of the adult landowners may petition the county court to 
change the method of selecting commissioners from appointment to elec- 
tion.!° 

All commissioners, elected or appointed, hold office until their suc- 
cessors have been duly elected or appointed and have qualified. 


Petition for Appointment of Conmissioners ™' 


In districts in which the commissioners are appointed, a majority of 
the adult landowners owning a majority of the land in the district may, by 
petition filed within the time prescribed, request the appointment of a des- 
ignated individual as commissioner. Except for good cause shown, the 
county court shall appoint that individual as commissioner, if he is other- 
wise qualified. 


Qualifications of Commissioners 1? 


Recognizing that, if possible, the commissioners should be owners of 
land in the district, the Drainage Code provides that no person shall be 
appointed or elected as commissioner who does not own land in the district 
unless (a) the court finds it to be in the best interest of the district that 
this requirement be waived, or (b) a majority of the adult landowners 
owning a majority of the area, have duly petitioned the court to appoint 
as commissioner an individual who does not own land in the district. For 


8 Ibid. 

11d. § 46. 

8Ii. Rev. Stat. c. 42, § 4—7 (1959). 
91d. § 4—1. 

107d. § 4—8. 

11 Jd. § 42. 

127d. § 43. 
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good cause shown, the court may waive the residence requirement that 
when the district is situated in two or more counties no more than two 
commissioners shall be residents of any one county. All commissioners must 
be adult residents of the State of Illinois. 


Oath of Commissioners 


Commissioners, appointed or elected, are required to qualify by sub- 
scribing to an oath to discharge the duties of their offices faithfully and 
without favor or partiality.13 Elected commissioners are required to file 
such oath within twenty days after their election.'* 


Bond of Commissioners 1 


Commissioners, elected or appointed, are required to give a bond with 
surety to be approved by the court. In event of a corporate surety, the 
premium is paid by the district. The amount of the bond is fixed by the 
court. 

There appears to be no uniformity, with reference to commissioners’ 
bonds, in the various county courts throughout the state. It is understood 
that some require no bonds, which is clearly contrary to the Drainage Code; 
others require a bond of $1,000, regardless of the size of the district or 
amount of money on hand; while others take into consideration the amount 
of money on hand, or likely to be received, in determining the amount of 
the bond. Some courts feel that the most economical and realistic approach 
is to see to it that the district treasurer gives an adequate bond, with a 
corporate surety, and to require only a nominal bond, either with corporate 
surety, or individuals as surety, of the commissioners. Where individual 
sureties are given, some courts will permit the three commissioners to sign 
each others’ bond, while other courts disapprove of such a practice. 

The court may, for good cause shown, waive the surety requirement, 
and a majority of the adult landowners, owning a majority of the area, may 
petition the court to waive surety on the commissioner’s bond. 

Failure to give bond does not ipso facto create a vacancy.!® 


Single Commissioner ** 


When the work of the district has been completed, the court may, 
upon petition of adult landowners owning a majority of the land, dispense 
with two commissioners and thereafter appoint a single commissioner, for 
a three-year term. However, whenever additional work becomes necessary, 


18 Tpr, Rev. STAT. c. 42, § 4—4 (1959). 

147d. § 4—5. 

15 Td, § 44. 

16 People ex rel. Jackson v. Bunyard, 147 Ill. App. 121 (4th Dist. 1909). 
ITT, Rev. Stat. c. 42, § 4—9 (1959). 
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or for other good cause shown, the court shall again appoint two additional 
commissioners, so as to make a total of three commissioners for the district. 


Vacancies 


In districts in which the commissioners are appointed, the court, either 
with or without notice, may fill any vacancies which occur, such interim 
appointments being made only until the first Tuesday of September next.!8 

In districts in which the commissioners are elected, the vacancies are 
filled by the commissioners in office, the appointment being until the next 
annual election, at which time a commissioner is elected to complete the 
then unexpired portion of the term in question.!® 


Organization and Meetings of Commissioners 


The commissioners may elect one of their members as chairman and 
shall elect a secretary who may or may not be a commissioner.”° A majority, 
or two, constitutes a quorum.”! Likewise, two commissioners may transact 
any business of the district within the scope of their duties. 

The commissioners are required to hold their meetings in the county or 
counties in which the district is situated. Meetings may be called by the 
chairman or any two of the commissioners.?? The commissioners are re- 
quired to keep and preserve a minute book in which théir secretary shall 
record the proceedings of each meeting.” 


Pay of Commissioners ** 


Each commissioner is entitled to receive for his services the sum of 
$8 per day plus necessary traveling and other expenses. To obtain the 
same, each commissioner is required to present to the court an itemized 
account, under oath, of his claim for services and expenses, which is 
audited by the court and certified by it to the treasurer of the district 
for payment. 


RoLe oF THE Districr CLERK 


The county clerk of the county in which the district is organized 
is, ex officio, the clerk of the district. As such district clerk, he is re- 
quired to maintain, for each district, a permanent book, to be known as 
the “Drainage Record,” in which he is required to record the order 


18 Jd, § 4—10. 
191d. § 4—S5. 
20 Jd. § 4—11. 
"1 [bid. 

°2 Tui. Rev. Stat. c. 42, § 4—12 (1959). 
°8 [bid. 

241d. § 413. 
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organizing the district; any orders affecting the boundaries of the district; 
all orders pertaining to the levy of assessments or the performance of 
work; the maps, plats, and plans of the district; all assessment rolls, 
certificates of levy, reports, and other formal records required by law or 
by order of the court to be recorded. The district clerk receives for his 
services such fees as are allowed by law for similar services by the county 
clerk or clerk of the county court.5 


ROLE OF THE Districr TREASURER 


Except where the commissioners elect to appoint some individual 
other than the county treasurer as treasurer of their district, the county 
treasurer of the county in which the district is organized is, ex officio, 
the treasurer of the district, and his official bond as county treasurer stands 
as his bond as district treasurer. Such treasurer receives for his services 
one per cent of the funds paid out by him, not exceeding $600 in any 
one year for any one district.?® 


County Collector ** 


Except where the commissioners elect to appoint some individual 
other than the county treasurer as treasurer of their district, the county 
collector of the county in which any of the lands of the district are situ- 
ated collects all drainage assessments assessed against lands in his county, 
and his official bond as county collector stands as his bond as district 
collector. The collector receives for his services one per cent of the 
funds collected by him on any original or additional assessment and two 
per cent on any annual maintenance assessment, not to exceed $600 in 
any one year from any one district. 

It is important to note the distinction which exists between the 
offices of county treasurer and county collector. If a district organized 
in county A includes land in counties B and C, the county treasurer of 
county A is the treasurer of the district. However, the county collector 
in counties B and C will collect all drainage assessments assessed against 
lands in his county, and remit the same, less his fees, to the county treas- 
urer of county A. The purpose of this arrangement is to make it possible 
for landowners in counties B and C to pay both their general taxes and 
their drainage assessments at the same office, in their respective counties, 
and thus perhaps avoid separate trips to another county seat; likewise, 
this also makes it possible for other interested parties, such as abstractors, 
purchasers, and mortgagees to obtain information with reference to drain- 


2% Id. § 4—35. 
26 Id. § 436. 
2T Iti. Rev. Strat. c. 42, § 4—37 (1959). 
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age assessments against lands in their counties at their respective county 
seats,?8 


Individual Treasurers 2° 


When the commissioners determine it to be in the best interest of 
the district, they may petition the court for leave to appoint an individual, 
other than the county treasurer, as treasurer of their district. Such an 
individual treasurer is required to be bonded in an amount determined by 
the commissioners, but in an amount not less than twice the annual 
maintenance assessment of the district. Such bond must be approved by 
the court, and recorded in the drainage record. If a corporate surety 
bond is furnished, the premium thereon is paid by the district. Such in- 
dividual treasurer also serves as district collector and collects all drainage 
assessments, including annual maintenance. His term of office is two 
years and his compensation, fixed by the commissioners at the time of 
his appointment, cannot exceed one per cent of the funds collected by 
him and one per cent of the funds paid out by him. A certified copy of 
the resolution appointing such special treasurer is filed with the clerk, 
and also with the county collector of the county or counties in which 
lands of the district are situated. The purpose of this latter provision is 
to enable such county collectors to inform interested parties, upon in- 
quiry, who is the treasurer of such district. The commissioners or land- 
owners (of the prescribed number) may petition the court to abolish such 
office of special treasurer. 

Except in larger districts, particularly levee districts, where experi- 
enced personnel is required to collect substantial annual maintenance and 
other assessments, it was anticipated by the legislative committee that 
most drainage commissioners would approve of having the county treas- 
urer as treasurer of their district, and that they would not elect to appoint 
some individual as such treasurer. However, it has been this writer’s ex- 
perience that where the landowners and the commissioners are some dis- 
tance from the county seat they find it more convenient for them and 
for the landowners to have some individual in their immediate area acting 
as treasurer of their district. 

With reference to the compensation of treasurers, it will be noted 
that the county collecter, who collects annual maintenance along with 
general taxes, receives two per cent on the annual maintenance assess- 
ments collected by him, whereas the special treasurer, who is required 
to prepare and mail out separate notices, receives only one per cent on 


28 The manner in which original or additional or annual maintenance assessment 
rolls, or verdicts of the jury thereon, are certified to such other counties is covered 
in article 5 of the Drainage Code. For a discussion of this, see Werden, Levy and Col- 
lection of Drainage Assessments, supra p. 236. 


29 Iti. Rev. Stat. c. 42, § 4—38 (1959). 
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the annual maintenance assessments collected by him. In districts where 
the number of annual maintenance notices to be prepared are relatively 
large and the amount of annual maintenance involved is relatively small, 
the compensation provided by the code for the special treasurer is clearly 
inadequate, and it is submitted that the code should be amended to allow 
the special treasurer additional compensation and also to allow the com- 
missioners to fix both a minimum and a maximum amount of compensa- 
tion. 


ATTORNEYS, ENGINEERS, AND OTHER EMPLOYEES 


The commissioners are expressly authorized to employ engineers, at- 
torneys, and other employees.°° The engineer employed by the temporary 
commissioners is required to be a registered professional engineer, compe- 
tent in the operation and design of drainage systems.*! Competent engi- 
neers should be employed at all times, not only to insure maximum results 
from the expenditure of substantial sums of money, but also as a possible 
defense against a charge of negligence on the part of the commissioners.®? 


MAINTENANCE OF DRAINAGE SYSTEM 


Duty To Repair 


The duties of commissioners do not end with the completion of the 
drainage system; they have a non-discretionary and continuing duty to 
every landowner in the district to maintain and keep the drainage system 
in repair.3? Any appointed commissioner who willfully fails or refuses 
to perform his duty is guilty of a misdemeanor and subject to a fine and 
to removal from office.*4 

One of the new provisions found in the Drainage Code provides that, 
in event of a dispute or disagreement between the commissioners and 
any owner of land with regard to the drainage system or with regard to 
the duties and obligations of the commissioners, the commissioners or 
such owner may petition the court for a clarification.*® 


General Powers of Commissioners 


Drainage districts are public corporations and have only such powers 
as the legislature has expressly conferred, or those which are necessarily 


807d. § 4—14. 

31 ]d. § 3—14. 

32 People ex rel. Hepburn v. Maddox, 340 Ill. App. 34, 91 N.E.2d 107 (3d Dist. 
1950). 

88 Satterfield v. Fairfield Drainage Dist. No. 2, 18 Ill. App. 2d 379, 152 N.E.2d 406 
(2d Dist. 1958). 
34Trr. Rev. Stat. c. 42, § 12—10 (1959). 
35 Id. § 426. 
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implied.8®° A few of the general powers, of particular interest, conferred 
upon the commissioners in the Drainage Code *7 are the right to compro- 
mise suits and controversies; and to use any part of any public highway 
for drainage purposes, provided the same will not be permanently de- 
stroyed or materially damaged. 


Preliminary Considerations 


It would be impossible to enumerate the various problems which 
arise in connection with even the most ordinary operation and mainten- 
ance of drainage districts; they encompass everything from repairing 
a few broken tiles, which involves only a few dollars, to the repairing 
or reconstruction of open ditches and levees, which may involve federal 
aid and expenditure of millions of dollars. Regardless of the size of the 
work proposed, it becomes necessary, in most every instance, to give 
consideration to many things, such as: 


(a) Is the matter proposed one within the jurisdiction of the com- 
missioners? (For example, upon being requested to repair a tile drain, 
it may be found, upon further investigation, that the tile drain is a private 
drain and not a district drain, and, therefore, one over which the com- 
missioners have no jurisdiction and no responsibility for repairing.) 

(b) Is the work proposed necessary? 

(c) Is the work proposed feasible? 

(d) What is the most feasible method of handling the situation or 
of performing the proposed work? (The question of what should be 
done, and how it should be done, may well require consultation with the 
district engineer.) 

(e) How much will the proposed work cost? (This may also be 
primarily a matter for determination by the district engineer. If the cost 
is in excess of $1,000, the commissioners must advertise for bids.**) 

(f) Will the doing of the proposed work make it necessary to acquire 
any additional right-of-way or other property? 

(g) Are funds available for the proposed work, or will it be necessary 
to make an additional assessment? (In this connection, it might be noted 
that drainage commissioners have the right to issue anticipation war- 
rants ®° against annual maintenance levies, as well as the right to borrow 
money against unpaid assessments, by the issuance of notes or bonds as 
provided in article 6). 


36 Nutwood Drainage & Levee Dist. v. Mamer, 10 Ill. 2d 101, 139 N.E.2d 247 
(1956). 

8TItL. Rev. Stat. c. 42, § 4—14 (1959), 
38 7d. § 6—1. 
39 Id. c. 146%, § 2, 
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Minor Repairs *° 


Where no substantial or material alteration, enlargement, or extension 
of the drainage system is involved, it is contemplated that the commissioners 
will, as a matter of routine, and without court order, take care of the repair, 
maintenance, and operation of the drains, levees, pumping plants, and other 
works of the district. 


Specific Powers of Commissioners; Court Approval *! 


While no court order is required for ordinary maintenance and opera- 
tion or for minor improvements, a court order must be obtained before the 
commissioners embark upon any major improvement. A court order is ex- 
pressly required before the commissioners may, among other things, enlarge 
the drainage system or make substantial alterations therein, purchase drain- 
age equipment, construct access roads or level spoil banks, or abandon any 
part of the drainage system. 


Additional Assessments * 


In addition to the making of additional assessments for additional or 
repair work, or for the performance of annual maintenance work or to 
acquire necessary rights-of-way or other property, the commissioners are 
expressly authorized to make additional assessments for the purpose of pay- 
ing obligations incurred for incidental expenses, current expenses, obligations 
incurred in protecting the work of the district in emergencies and in the 
performance of emergency repair work. Prior to the Drainage Code, it was 
questionable whether additional levies could be made to cover any obliga- 
tions previously incurred.** 


Petition for Additional Assessment ** 


Whenever the commissioners determine that it is necessary or advisable 
to exercise any of the specific powers previously mentioned, to levy an 
additional assessment, to levy an annual maintenance assessment, or to in- 
crease existing annual maintenance assessments, the commissioners may initi- 
ate such proceedings by filing a verified petition in the court in which the 
district is organized for authority to exercise such power or to levy such 
an assessment. When requested to do so in writing by the specified number 
of landowners, it becomes obligatory upon the commissioners to file such a 


Id. c. 42, § 4-15. 
1 Id. § 4—16. 
42 Id. § 4—18. 


48 Wheatley v. Moredock & Ivy Landing Drainage Dist. No. 1, 13 Ill. App. 2d 5, 
140 N.E.2d 517 (4th Dist. 1957). 


#4 Tit. Rev. Stat. c. 42, § 4—19 (1959). 
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petition. The contents of the petition are specified in the code and should 
be carefully noted and followed in the preparation of the petition. In addi- 
tion, a petition for an additional or annual maintenance assessment must be 
accompanied by a current financial report. 

In order to save time, the commissioners may file their additional assess- 
ment roll or their annual maintenance assessment roll, or both, with their 
petition. This would seem to be advisable procedure only in those instances 
where it appears reasonably certain that the court will authorize the work 
to be done as proposed and, more importantly, that the court will authorize 
the making of the proposed assessment or assessments in the amount pro- 
posed; otherwise, the work of preparing the assessment roll may be for 
naught, or the assessment roll may need to be competely revised or sub- 
stantially amended. 


Notice of Hearing 


If, in their petition, the commissioners seek to make an assessment of 
any kind, then the clerk is required to give notice as prescribed in the 
Drainage Code. If the petition does not ask leave to levy an assessment, 
then the clerk is required to give only such notice of the hearing on the 
petition as the court may direct. The various items to be set forth in the 
notice are prescribed by the Code ** and, as a jurisdictional matter, should 
be carefully noted and followed. 

Where an assessment is involved, notice must be published once each 
week for two successive weeks, in a newspaper of general circulation, pub- 
lished in the county in which the district is situated. If the district is situated 
in two or more counties, then notice must be similarly published in each of 
said counties. The first publication is required to be at least three weeks 
prior to the date of the hearing. 

If any of the landowners are nonresidents of the county or counties in 
which the district or any part thereof is situated, the petition must be ac- 
companied by an affidavit giving the names and addresses of such non- 
residents, if known, or if unknown, the names and addresses of the persons 
who last paid the general taxes, as shown by the collector’s books. This 
affidavit of nonresidence must include the names and addresses of the corpo- 
rate authorities having jurisdiction over public highways or public streets 
or alleys located within the district. A copy of the notice is mailed by the 
clerk within four days after the first publication thereof to each person 
named in the affidavit. 

Publication in one or more of these counties may be eliminated by 
filing an affidavit setting forth the names and addresses of the owners of 
all of the lands in the county or counties, in which event the clerk is re- 


Id. § 4—21. 
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quired to mail the notice to each of such owners at least fifteen days prior 
to the date of the hearing.*® 

The provisions, mentioned above, with reference to publication and 
mailing, are for the purpose of giving notice of hearing on the petition. 
Where the assessment roll is filed with the petition, it becomes necessary to 
give not only the notice of the hearing on the petition but also notice of the 
hearing on the assessment roll in a manner which will comply with other 
applicable provisions of the Drainage Code.** 


Hearing and Order *8 


The court should first proceed with the hearing on the petition. If it 
finds that the proposed work is necessary or advisable and that the benefits 
resulting therefrom to the lands in the district exceed the cost to such lands, 
the court should also find (a) the thing which should be done, (b) the man- 
ner by which the thing should be done, (c) the probable cost thereof, and 
(d) the amount of the necessary additional assessment, or of the new or 
increased annual maintenance assessment to be levied. The court should 
then order the things to be done and a levy of assessments in accordance 
with its findings. Assuming that notice has been given by publication as 
required by section 4—22 and by mailing as required by section 5—6, if 
there are no objections to the assessment roll and if no jury is required, the 
court may proceed to an immediate hearing on the assessment roll; other- 
wise the hearing on the assessment roll is had at a subsequent date fixed by 
the court. The hearing on the additional assessment roll, or annual main- 
tenance assessment roll, is substantially the same as the hearing on an original 
assessment roll.* 


Report of Completion *° 


If money is to be borrowed in order to complete the work, the com- 
missioners are required to file a report of completion. Notice of the hear- 


46 Td. § 4—22. 

47 1d. § 5—6 (notice of hearing on an original assessment roll); id. §§ 4—22, 5—6 
(publication). The mailing requirements of §§ 4—22 and 5—6 are substantially different. 
Under § 5—4, the clerk is required to mail a copy of the notice to each person named 
in the assessment roll and to corporate authorities within four days after the first publi- 
cation. (Obviously, it is necessary to file along with any additional assessment roll or 
annual maintenance assessment roll an affidavit in compliance with § 5—3.) Mailing 
by the clerk to all of the parties named in the assessment roll, as required by § 5—6, 
would encompass mailing to all nonresident owners, as required by § 4—22, and cer- 
tainly there is no need of the clerk duplicating his work by mailing to both (a) all 
parties designated in the assessment roll, and (b) nonresident owners. It is suggested 
that this matter of notice, particularly with reference to mailing, should be clarified with 
respect to those instances in which the assessment roll is filed with the petition. 


48 Tut. Rev. Stat. c. 42, § 4-24 (1959). 
49 See Werden, Levy and Collection of Drainage Assessments, supra p. 236. 
50 Trt, Rev. Stat. c. 42, § 4-33 (1959). 
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ing on this report is required to be given by publication as provided in 
section 4—22, but no mailing is required. Failure to complete the work in 
accordance with the approved plans and specifications cannot be interposed 
as a defense to the collector’s application for judgment for delinquent 
assessments. 


Emergency Fund ™ 


In districts having annual maintenance, the commissioners are expressly 
authorized to build up an emergency fund to meet emergencies arising from 
flood, overflow, or act of God. This fund may be used without prior court 
approval to meet such emergencies. The fund cannot exceed the total of one 
year’s annual maintenance assessment. With court approval, it may be in- 
vested in interest-bearing obligations of the federal government. 


Financial Reports ** 


On or before the first day of November in each year the commissioners 
are required to make a current financial report to the court, under oath, 
showing money collected and the manner in which it has been expended 
during the period. Notice of the hearing on the report is given by one 
publication, at least ten days prior to the date of the hearing. Although 
objections are rarely filed to these annual reports, and the filing may appear 
to be a routine matter, the significance of the annual report is indicated 
by the supreme court’s holding that the landowners are bound by the 
judgment of the court approving the reports, and the action of the com- 
missioners in the expenditure of funds, as set forth in the report.** 


Leasing Right-of-Way 4 


Subject to the approval of the court, the commissioners may (a) grant 
licenses, easements, or rights-of-way on, over, along, through, or across any 
drain, levee, drainage structure, right-of-way, or real estate for certain spe- 
cified purposes; (b) lease, for a period not exceeding three years, the right- 
of-way of any levee or other property; (c) permit the construction of 
fences; and (d) join with the owners of the fee in leasing any right-of- 
way or lease any property owned in fee for the production of oil, gas, coal, 
or other minerals. Such notice is given of the hearing on the petition as 
the court may direct. 


Use of District Drains and Right-of-Way 


Any landowner within the drainage district has the right to use the 
ditches and drains of the district as outlets for any drains, open or covered, 


51 Jd. § 425. 

527d. § 4—32. 

58 People ex rel. Wheeler v. Harvey, 396 Ill. 600, 72 N.E.2d 345 (1947). 
54Tr1. Rev. Stat. c. 42, § 4—30 (1959). 
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which he may desire to construct for more complete drainage on his own 
land, provided a proper connection is made under the supervision of the 
commissioners.®> Furthermore, the owners of the fee may use land occupied 
by the drainage district as right-of-way in any manner not inconsistent with 
the easement of the district, but no permanent structures, including bridges, 
shall be placed on the right-of-way without the express consent of the com- 
missioners. Landowners may pasture livestock in an open ditch, but if, in 
doing so, the ditch is damaged, the owner is liable for such damage.*® 


Obstructing or Injuring Drains ** 


Anyone who willfully obstructs, injures, or destroys any drain, levee, 
drainage structure, or pumping plant is guilty of a misdemeanor and may be 
fined as specified in the Code. He is also liable for the cost of repairing or 
reconstructing and for any damage to lands, crops, or other property result- 
ing therefrom. 


Acquisition of Property; Eminent Domain *8 


The commissioners are authorized to acquire all right-of-way or other 
property, either within or outside of the district, which may be necessary 
to the performance of the drainage work. Following a decision by the Su- 
preme Court of the United States 5® to the effect that notice by publication, 
in a local newspaper, did not constitute due process and, therefore, was 
insufficient to authorize the taking of the property of such nonresident de- 
fendant, it was deemed necessary in 1957 to amend the provisions of the 
Drainage Code with reference to acquiring property. The Code now pro- 
vides two methods, the first by filing a separate petition under chapter 47 
of the Illinois Revised Statutes. Where the property sought to be taken 
is neither within the boundaries of the district nor within the county in 
which the district is organized, this is the only method available. Secondly, 
if the property sought to be taken is within the boundaries of the district 
or is in the county in which the district is organized, it may be acquired in 
conjunction with assessment proceedings; in such event, the description of 
the property sought to be taken, and other necessary allegations, may be 
set forth either in the assessment roll or in a separate petition filed therewith. 
All parties interested in the property sought to be taken must be served with 
summons or by publication and mailing as in other civil cases. 


55 Id. § 12—1. 
56 Id. § 12—3. 
57 Id. § 12—7. 
58 Id. § 4—17. 
59 Walker v. City of Hutchinson, 352 U.S. 112, 77 Sup. Cr. 200 (1956). 
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Sale of Real Estate 


The court may authorize the commissioners to sell, at public sale, 
real estate acquired for drainage purposes, when it is no longer needed for 
any district purposes, and may also authorize the commissioners to sell, at 
public sale, any other real estate otherwise acquired.® Notice on a petition 
for leave to sell real estate is given by the clerk as prescribed in section 4— 
22, except that if notice is given by publication then no notice by mailing 
is required.®! 


Farm Bridges 


Under section 74 of the Farm Drainage Act (prior to 1919), drainage 
districts organized under that act were required to construct a bridge or 
proper passageway over each open drain where the drain crossed any en- 
closed field or parcel of land, and also to maintain the bridge out of district 
funds. This section was amended on June 28, 1919, and again on July 7, 
1927. By these amendments, and particularly the latter one, it was clearly 
provided that, in districts organized under the act prior to June 28, 1919, 
the district is still liable for the construction and maintenance of at least 
one bridge or proper passageway over each open drain crossing any en- 
closed field or parcel of land, as originally provided under the section; this 
is clearly provided for in the Drainage Code.*? However, in districts organ- 
ized under the act after June 28, 1919, the district is not under a duty to 
construct or maintain such farm bridges. Instead, the cost of such structures 
is to be taken into consideration in determining the amount of damages to 
be allowed to the landowner. This also applies to new ditches constructed 
by districts organized under the Farm Drainage Act prior to June 28, 1919. 
These damages may be fixed by agreement. The district may agree to con- 
struct the bridge in order to eliminate any issue with respect to such dam- 
ages. 

If any district by deepening or widening its ditch removes or impairs 
the support of any farm bridge, it becomes liable to the owner for the cost 
of protecting or underpinning the same. The amount of such liability may 
be fixed by agreement or by the allowance of damages to lands not taken. 
In order to avoid any issue with respect to such damages, the usual practice 
is for the district to have its engineer make an examination of the footings 
of all farm bridges which may be impaired by the doing of any repair work, 


60 Int, Rev. Stat. c. 42, § 4—28 (1959). 

61 Jd. § 4-29. 

62 Jd. § 12—5. The right of the owner of such an enclosed tract or parcel of land 
may become barred by the statute of limitations; however, it has been held that upon 
widening and deepening the ditch a new obligation to construct a bridge arises. Stroud 
v. Commissioners of Union Drainage Dist. No. 1, 157 Ill. App. 427 (2d Dist. 1910). 
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and if necessary to provide for the underpinning, or otherwise protecting, 
of such footings as a part of the cost of the proposed work. 

One important fact frequently overlooked by landowners is that the 
hearing on the assessment roll is not only a hearing on the matter of benefits 
(assessment) but also a hearing on the matter of damages; they can have 
only one hearing and one recovery, which must include all of their dam- 
ages, both present and prospective,®* which may result from the proposed 
work. 


Highway Bridges 

The mere fact that the drainage district may deepen or widen a natural 
channel does not alter the basic fact that bridges are no part of the im- 
provement of the drainage district. Highway bridges are a part of the 
public roads and are under the jurisdiction and control of the highway com- 
missioner, and the duty to construct and maintain highway bridges rests 
upon him. The highway commissioner possesses the only authority to levy 
a tax for highway bridge purposes, and no liability attaches to the drainage 
district for ordinary wear of travel on the bridge, its natural decay, or 
original defective construction. 

There was considerable conflict in the earlier cases with reference to the 
question of whether the highway commissioner or the drainage district was 
responsible for rebuilding, enlarging, and maintaining highway bridges, and, 
therefore, not too much reliance should be placed upon any one of these 
earlier decisions. During the era of the dredge boats (when it was necessary 
to remove the bridge platform from the abutments in order for the dredge 
boat to proceed across the highway) it was decided by the supreme court 
that when the drainage district had restored the road and bridge to its 
former state of usefulness and efficiency it had performed its full duty.* 
Thus, in codification of the case law, it is provided in the Drainage Code™ 
that if the district, by deepening or widening a natural channel, removes 
or threatens to remove the support from under any highway or railroad 
bridge, the district is liable to the highway authority or railroad for the 
cost of protecting or underpinning the same to the extent necessary to 
restore the bridge to its former state of usefulness and efficiency. The cost 
thereof may be fixed by agreement, or by the allowance of damages. How- 
ever, the usual practice is to provide in the plans and specifications for such 
underpinning or other protection as may be necessary as part of the cost of 
the proposed work, thus eliminating any issue as to damages. This duty on 
the part of the district to restore existing highway and railroad bridges to 


63 Lovell v. Sny Island Levee Drainage Dist., 159 Ill. 188 (1895). 


64 People ex rel. Smith v. Board of Supervisors, 314 Ill. 256, 145 N.E. 337 (1924); 
People ex rel. Speck v. Peeler, 290 Ill. 451, 125 N.E. 306 (1919). 


65 Ip. Rev. Stat. c. 42, § 12—4 (1959). 
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their former state of usefulness and efficiency, is not deemed to be in conflict 
with the basic obligation of the highway commissioners and of railroads to 
construct and maintain adequate bridges or culverts across natural streams.®* 
On the other hand, whenever a district ditch crosses a public highway or a 
railroad other than in the course of natural drainage, the district is liable for 
the construction and maintenance of any bridge or culvert made necessary 
by such crossing.** 

Where a railroad bridge or culvert across a natural drain is not of 
sufficient length, depth, height, or capacity, the railroad, upon notice, can 
be required to enlarge or replace the bridge or culvert so that the water can 
pass through it without substantial obstruction.®* It is no defense that the 
volume of water is increased by artificial means in the exercise of lawful 
right of drainage.*®® 


86 People ex rel. Speck v. Peeler, supra note 64. 

87 Iti. Rev. Stat. c. 42, § 12—4 (1959). 

68 Tid. 

698 Cache River Drainage Dist. v. Chicago & E.I.R.R., 264 Ill. 97, 105 N.E. 699 
(1914); Chicago, B.& Q.R.R. v. People ex rel. Grimwood, 212 Ill. 103, 72 N.E. 219 
(1904). 
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CONTRACTUAL POWERS OF 
DRAINAGE DISTRICTS 


BY LEWIS M. GRIGSBY * 


TO PREVENT ENCROACHMENT on the other articles appearing in 
this symposium, this discussion will be limited to the contractual rights and 
powers of drainage commissioners in pursuing the usual and ordinary day- 
to-day tasks of operating a drainage district. Their powers to borrow 
money, levy assessments, etc., and their contractual rights in connection 
therewith, are treated elsewhere in the symposium. 


In GENERAL 


The new Illinois Drainage Code! is very generous in outlining the 
various rights of drainage commissioners, and they are given much leeway 
in performing their sole function—providing drainage—which necessitates 
wide contractual powers. This is as it should be. A drainage district is 
merely a method of draining land with the least possible managerial ex- 
pense to the landowners. The governing body of three commissioners is 
appointed by the court in most districts (or by elections in others) and 
usually consists of the talented and trusted men in the community. They 
are poorly paid for their efforts, usually spend a great amount of time on 
district business and, therefore, should have considerable leeway in running 
district affairs. Should they overstep their bounds, the landowners can 
readily influence the appointment of others to succeed them.? In many 
cases the commissioners must take the matter up with the court before 
entering into certain contracts.* Thus, the system of checks and balances, 
as in other phases of our government, works to keep the commissioners 
and their corporate actions in good order. 


SOURCE AND SCoPE OF PowER 


Drainage districts derive their existence and powers from the statute 
and the Illinois constitution. The constitution authorizes the General As- 
sembly to “provide for the organization of drainage districts and vest the 
corporate authorities thereof, with power to contract and maintain levees, 
drains and ditches, and to keep in repair all drains, ditches and levees here- 
tofore constructed under the laws of this State, by special assessments upon 


*LEWIS M. GRIGSBY. A.B. 1943, LL.B. 1948, University of Illinois; 
member of the firm of Grigsby & Irving, Pittsfield, Illinois. 


1Iui. Rev. Stat. c. 42, §§ 1—1 to 12—24 (1959). 
2See id. § 42. 

3]d. §§ 4—16, —27, —30, 6—4, 11—5, —15. 
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the property benefited thereby.” * The General Assembly, through the 
[llinois Drainage Code, has consequently given the commissioners their 
authority.. The most important provision in the Code in this respect, sec- 
tion 14—4(g) reads: “The commissioners are empowered to .. . in the 
corporate name of the district, contract, sue and be sued, plead and be im- 
pleaded, and do and perform all acts and things, whether express or implied, 
that may be reasonably required in order to accomplish the purposes of 
the Act.” This wording is much the same as was used in section 26 of the 
old Illinois Drainage Code, under which one case held that drainage com- 
missioners exercise only a special jurisdiction for a particular purpose and 
have no authority except that conferred by the statute in a particular case.® 
However, a subsequent case, basing its decision on an older case, held that 
the commissioners could make any contract not expressly prohibited by the 
statute which was in furtherance of the general corporate purposes of the 
district.” 

In order to find a meaning for the word “purposes” in section #—14(g), 
we must go to section 3—-1 wherein the General Assembly says “drainage 
districts may be formed to construct, maintain or repair drains or levees 
or to engage in other drainage or levee work for agricultural, sanitary or 
mining purposes.” The inference, therefore, would necessarily seem to be 
that the power to contract is very broad in order to effect properly the 
equally broad purposes of the statute. The word “agricultural” takes in a 
wide and complex field in our present day economy and the tendency 
should be to construe the statute concomitantly therewith.’ True, the 
cases have held that the powers of drainage districts are limited to those 
which are essential to the accomplishment of the special and limited pur- 
poses of their organization ® and that drainage commissioners have only 
such powers as are expressly conferred by statute or are necessarily implied 
from the powers conferred; '° but the broad interpretation given “agri- 


4 Iii. Const. art. 4, § 31. 

5 Drainage districts derive their powers from the statute. Foutch v. Zempel, 332 
Ill. 192, 163 N.E. 546 (1928); People ex rel. Bancroft v. Lease, 248 Ill. 187, 93 N.E. 783 
(1911). Drainage districts have only such powers as the General Assembly has ex- 
pressly conferred on them or which are necessarily implied. Prange v. O’Meara, 368 
Ill. 362, 14 N.E.2d 220 (1938). 

6 People ex rel. Payne v. Graham, 280 Ill. 303, 117 N.E. 387 (1917). 

7 Hunt Drainage Dist. v. Cole, 283 Ill. 105, 118 N.E. 1037 (1918); People ex rel. 
Stead v. Spring Lake Drainage & Levee Dist., 253 Ill. 479, 97 N.E. 1042 (1912). 

8“This Act shall be liberally construed to promote drainage for agricultural .. . 
purposes.” Itz. Rev. Stat. c. 42, § 12—17 (1959). 

® Corcoran v. Mud Creek Drainage Dist., 336 Ill. 211, 168 N.E. 509 (1929); People 
ex rel. Stead v. Spring Lake Drainage & Levee Dist., supra note 7. 

10 Hickey v. Spring Creek Drainage Dist., 356 Ill. 204, 190 N.E. 282 (1934); Hunt 
Drainage Dist. v. Cole, supra note 7. 
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cultural purposes” today would seem to widen the scope of authority of 
the drainage commissioners.!! 


GENERAL DutTIES AND Powers oF COMMISSIONERS 


Further broadening the general powers of the commissioners to con- 
tract are the terms of section 4+—15 of the new Code, providing that “the 
commissioners shall keep the drains, levees, pumping plants and other works 
of the district in operation and repair” and further that they “may, without 
prior authorization of the court, use corporate funds of the district for the 
repair, maintenance, operation or improvement of drains, levees, pumping 
plants and other works of the district when such repair, maintenance, opera- 
tion or improvement does not involve any substantial or material alteration, 
enlargement or extension of the drainage system of the district.” }2 The 
Code sets out many things that the commissioners can do only after obtain- 
ing court authority.'? However, once the authority for the particular action 
is obtained from the court, the commissioners generally have the power to 
execute the project by entering into the necessary agreements and con- 
tracts. 


Board Action and Minutes 


Since the commissioners constitute the governing body of a drainage 
district, any action taken by them on behalf of the district should be at 
either a regular or special meeting. Action should not be by the commis- 
sioners individually. Thus, appropriate board action should be taken regard- 
ing the execution of any contracts, which requires a majority vote of the 
commissioners.1* The corporate business of the district should be recorded 
and preserved in a minute book.!® Much embarrassment can be saved by a 
carefully adopted and recorded resolution authorizing the execution of a 
contract or agreement. If the commissioners through oversight or mistake 
fail to keep a record of proceedings or make an incorrect record, it is their 
duty to correct the mistake or supply the omission whenever it is discovered 
so that the record shall speak the truth.?® 

It is usually a good idea to record an introductory clause preceding the 


11 Drainage districts have plenary powers for maintenance of ditches and levees 
necessary and proper for effecting the drainage of land for agricultural purposes. Bay 
Bottoms Drainage Dist. v. Cache River Drainage Dist., 295 Ill. 301, 129 N.E. 152 (1920). 

12 Commissioners have a duty to landowners to maintain the district and keep it 
in repair. People ex re/. Smith v. Barnes, 324 Ill. 93, 154 N.E. 437 (1926); Thompson v. 
Hughes, 286 Ill. 128, 121 N.E. 387 (1918); Kendall v. Montgomery, 222 Ill. App. 552 
(2d Dist. 1921). 

13 Trt. Rev. StaT. c. 42, § 4-16 (1959). 

147d, § 4—11. 

15 Id. § 4—12. 

16 Gietl v. Commissioners of Drainage Dist. No. 1, 384 Ill. 499, 51 N.E.2d 512 
(1943). 
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resolution, explaining the circumstances under which the commissioners 
decided such a contract or agreement was necessary. This will help to 
perpetuate the action as an act of the governing body itself and aid in in- 
terpreting its intent. The foregoing will be most helpful in case of legal 
action against the district in preventing the prosecution of the commis- 
sioners as individuals. It follows that all contracts should be entered into 
in the corporate name of the district.!* 


Power To INcuR INDEBTEDNESS 


In the past there has been much litigation over the power of com- 
missioners to incur indebtedness in excess of uncollected assessments and 
funds on hand. They have been authorized to do so in certain cases and 
refused the right in others. The courts have seen fit to break down contracts 
into various parts and allow part of the contract and refuse the rest. The 
Code now specifically sets out the rights of the commissioners, most of 
which is based on the prior Code and case decisions.'® It states that the 
commissioners can incur indebtedness in excess of uncollected assessments 
and funds on hand for: 


(a) current expenses of the district, including the fees of its officers, 
engineers, and attorneys, court costs, and incidental administrative expenses; 

(b) completion of work previously approved by the court in accord- 
ance with the proved plans when the funds originally provided for such 
work, whether by assessment or otherwise, are found by the commissioners 
to be insufficient; 

(c) performance of work by the district in the protection, operation, 
or repair of its levees, pumping plants, or drainage systems during times of 
flood or other emergency.’® 


ConTRACTS FOR CONSTRUCTION AND MAINTENANCE 


The commissioners may contract for the general work of the district 
and use district funds for employment of attorneys and engineers 2° with- 
out the necessity of prior court authority, as well as for preliminary work 
prior to a special assessment.” Any contracts for the construction or main- 
tenance of any drain, levee, or other work of the district may also be 
made,?? provided, of course, that the work was previously authorized by the 


17 Tut. Rev. Stat. c. 42, § 4-14(g) (1959). 
18 Jd. § 6—5. 


19 See discussion at p. 282 infra. 

20 Id. § 4—14(b). 

21 Hunt Drainage Dist. v. Cole, 283 Ill. 105, 118 N.E. 1037 (1918) (held to be 
incidental expenses of the district). 

22 Iii. Rev. Stat. c. 42, § 4—14(c) (1959). 








ka WF A ADIN BAR DAT NEL SERIO IHO ADE ABI SEE BERRY lS NOTE RMB AI FTE AI CRANE AOE OMB OI RPS NSAI 








282 ILLINOIS DRAINAGE LAW | Vor. 1960 


court and assessments for payment were made.”* A contract entered into 
with engineers for the supervision of the construction work of the proposed 
improvement, and the payment of the contract, was held not to relate to 
the preliminary work which was necessary to be done before the assess- 
ment of the benefits and, therefore, was an improper contract.?4 

Usually, if the contract is for some incidental or general expense of 
running the district, no court authority is necessary, unless specifically 
covered under the Code. If it is in any way connected with an assessment 
proceeding, however, other than for preliminary work necessary prior to 
obtaining court authority, no contract should be entered into by the com- 
missioners until the court authorizes what work is to be done and until 
sufficient funds with which to pay for such contracted work are available 
from the assessment. 


Advertisement for Bids 


Whenever the cost of any construction, repairs, or maintenance work 
to be performed by the district or the cost of any machinery, equipment, 
materials, or supplies to be purchased by the district, will exceed $1,000, 
the commissioners must advertise for sealed bids by publishing a notice in 
a newspaper published or having a general circulation in the county in 
which the district was organized. Such notice must be published not less 
than once each week for three successive weeks.?> The act also specifies 
what is to be set out in the notice and that the commissioners may reject 
any and all bids and continue the letting from time to time. If the bid ac- 
cepted is not the lowest bid, the commissioners must enter reasons in minutes 
for not accepting the lower bid or bids. 

The requirements of section 6—1 need not be complied with for work 
done on the district in the protection, operation, and repair of its system 
during times of floods or active emergency.”® In such case the commis- 
sioners should authorize contracts at either a regular or special meeting by 
proper resolution, and allegations as to the emergency and existing condi- 
tions should be made in order to fortify and substantiate the action taken. 

Contracts entered into without compliance with similar provisions 
under the prior Code have been held invalid as being ultra vires 27 even 
though the commissioners were directed to perform the work by the 


23 Jd. § 4—16(b); Wheatley v. Moredock & Ivy Landing Drainage Dist., 13 Ill. 
App. 2d 5, 140 N.E.2d 517 (4th Dist. 1957); Badger v. Inlet Swamp Drainage Dist., 42 
Ill. App. 79 (2d Dist. 1890), afd, 141 Ill. 540, 31 N.E. 170 (1892). 

24 Hunt Drainage Dist. v. Cole, supra note 21. 

25 Iii. Rev. Stat. c. 42, § 6—1 (1959). 

26 Id. § 6—2. 

27W. Q. O’Neall Co. v. Coon Run Drainage & Levee Dist., 319 Ill. App. 324, 
49 N.E.2d 283 (3d Dist. 1943). 
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court.” It should be noted that section 6—1 does not provide that court 
approval is necessary before either advertising for bids or entering into con- 
tracts as a result thereof. It should be noted, however, that other sections 
of the Code may require court authority for the performance of work or 
the purchase of equipment for which the contracts are to be executed.”® 

It should here be noted that no commissioner shall be interested, di- 
rectly or indirectly, in any contract for the performance of any work by 
the district, whether original, additional, repair, or maintenance, the pur- 
chase or rental of any machinery or equipment by the district, or the 
purchase of any materials or supplies by the district.°° In some districts 
it is common for one of the commissioners to actually take care of the 
operation of the pumping plants, etc., for certain periods of time. In so 
doing, the commissioner is acting merely in his capacity as commissioner 
and is only entitled to his regular per diem of eight dollars per day and 
expenses.*! 


Rights of Contractors 


Any person entering into a contract with the commissioners of a drain- 
age district is bound to look into the actual authority of the commissioners 
to do the work for which they are contracting. A main drainage district 
should not contract to repair a ditch that is in one of its subdistricts.5? If a 
contract to construct a drainage improvement is void, a subcontract entered 
into pursuant thereto is also void even though the subcontractor expended 
money in preparation.** In a contract whereby a person is to construct a 
drainage ditch for the district, a condition may be implied that the district 
will provide the necessary rights-of-way, without which the contractor 
cannot carry out his part of the contract.*4 


LIABILITY OF DistrRICTs 


It should be borne in mind that the drainage district can become liable 
in tort under certain contracts entered into by the commissioners for certain 
work to be done, such as cleaning ditches, spraying, etc. The drainage dis- 
trict does not enjoy the cloak of tort immunity.*® Therefore, any contracts 


28 People ex rel. Vaughan v. Scanlan, 265 Ill. 609, 107 N.E. 149 (1914). 

*9ItL. Rev. Stat. c. 42, § 4—16 (1959). 

301d. § 6—3. 

31 Jd. § 4—13. 

82 Contractors act at their peril to take notice of lack of authority. Lewis v. Drain- 
age Comm’rs of Drainage Dist. No. 1, 161 Ill. App. 570 (3d Dist. 1911). 

33 Duck Island Hunting & Fishing Club v. Edward Gillen Dock, Dredge & Const. 
Co., 330 Ill. 121, 161 N.E. 300 (1928). 

34 Rood v. Claypool Drainage & Levee Dist., 120 Fed. 207 (7th Cir. 1903). 

*5 Bradbury v. Vandalia Levee & Drainage Dist., 236 Ill. 36, 86 N.E. 163 (1908); 
Bates v. Drainage Commr’s of Lake Fork Special Drainage Dist., 273 Ill. App. 335 (3d 
Dist. 1934). 
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entered into for such purposes should carry sufficient clauses providing for 
the contractor to indemnify a district in case of negligence by the con- 
tractor or his agents and should also provide that the contractor carry 
sufficient insurance to cover such possibilities. 


Contracts With LANDOWNERS, HigHwaAy AUTHORITIES, AND RAILROADS 


Right-of-Way Agreements 


Once an order has been entered which necessitates the acquisition of 
rights-of-way, the commissioners may enter into agreements with land- 
owners to pay reasonable compensation therefor, regardless of whether or 
not the necessary funds are on hand.** When there are many landowners 
to contact in regard to rights-of-way, it is suggested that the commissioners, 
by resolution, authorize the person contacting the landowners on behalf of 
the commissioners to enter into the agreements on behalf of and as agent 
for the commissioners and district. There is nothing in the Code to prohibit 
such action and it is a great convenience and time saver. It should here be 
noted that the commissioners cannot obtain a fee interest in a piece of real 
estate unless the landowner is willing and the court authorizes such acquisi- 
tion. This can work both ways, however. A landowner cannot force the 
district to take a full fee interest in his land unless it wishes to do so.37 
Under liberal construction of section 4—17 the commissioners would have 
the power of either actually acquiring the right-of-way directly from the 
landowner by deed or right-of-way agreement or to enter into an option 
for purchase in the future at a certain price. 

When there has been an order authorizing a special assessment and 
acquisition of rights-of-way under our new Code, the assessment roll is to 
provide for the compensation for lands taken and damages to lands not 
taken.*® In other words, the assessment roll will serve two purposes, that 
of setting the special benefits and annual benefits on each tract of land, 
and also setting the compensation to be paid for lands taken and damages 
to lands not taken. It is not necessary to have two separate proceedings, 
one for setting the benefits and annual benefits and another for the actual 
condemnation of the necessary rights-of-way. It is helpful if the landowners 
from whom rights-of-way are needed are contacted, and, if an agreement 
can be made as to price, contracts or options are entered into for the pur- 
chase of the rights-of-way. This will give a figure that can be used in the 
assessment roll and in most cases the landowners who sign the option will 
be willing to sign an entry of appearance after the assessment roll is filed 
which will save the cost of service of summons as to their tracts of ground 


36 rr. Rev. Stat. c. 42, § 4—17 (1959). 
37 Id. § 4—17(d). 
381d. § 5—3. 
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which are to be taken. Even if the time for the option runs out before the 
assessment roll is ready to be filed in court, the price set in the option would 
normally not be disputed by the landowner at the actual hearing. 


Leasing Rights-of-Way 


Section 4—20 of the new Code consolidates the various matters in 
which the commissioners can deal with land and rights-of-way that are 
owned by the district. It will be noted that the commissioners should obtain 
court approval before so dealing with the district’s land and rights-of-way, 
all as provided in the last paragraph of the section. They have the power 
to grant to almost anyone a license, easement, or right-of-way over any 
drain, levee, drainage structure, right-of-way, or real estate of the district 
for the purpose of constructing any road, railroad, telephone, etc., provided 
that it will not interfere with the use of such property for drainage purposes 
or materially damage the same.*® This section can be especially useful where 
it is more convenient for a landowner to use drainage rights-of-way for 
means of ingress and egress to his property than having to acquire a right 
to enter over the land of another. Re-leasing of a right-of-way of a levee 
for the purpose of pasturing livestock has been used to great advantage in 
many of the levee districts in Illinois.*° It is also possible for a landowner 
to obtain permission from the commissioners to place across the right-of- 
way a temporary fence, which is usually necessary in pasturing livestock, 
with the understanding that he is to remove it when so notified by the 
commissioners.*! The section also gives the commissioners the power to 
join with the owner or owners of the fee in leasing any right-of-way of 
the district, or any real estate owned in fee by the district for the produc- 
tion of oil, gas, coal, etc., provided the commissioners determine it is for 
the best interest of the district and that it will not impair the use of the 
right-of-way or real estate for district purposes. 


Highways and Railroads 


The commissioners may contract with highway authorities or with 
any firm, person or corporation operating a railroad to construct or main- 
tain a levee or levees, or any portion thereof, upon such terms as may be 
for the best interest of the district; or they may contract to use any em- 
bankment or any part thereof, constructed by such parties, as the district 
levee or as a part of the levee system of the district. They may similarly 
grant the right to construct, operate, and maintain a highway or railroad 
upon, along, or across such levee or levees. Any such contracts are subject 


39 Td. § 4-30(a). 
40 TLL. Rev. Stat. c. 42, § 4—30(b) (1959). 
41 Jd. §§ 4—30(c), 12—3. 
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to approval by the court, after hearing, either without notice or upon such 
notice as the court may direct.*? 


Contracts With OrHEer GOVERNMENTAL ENTITIES 


State and Federal Governments and Agencies 


The power of drainage districts to contract with the State of Illinois, 
the federal government, or any other agencies is governed by section 4—27 
of the Illinois Drainage Code. Under the terms of this section, it is neces- 
sary that court approval be obtained by the commissioners before entering 
into any of the contracts covered by this section. This section provides 
that the commissioners can contract to obtain a loan to pay or redeem out- 
standing bonds, to pay costs of any work beneficial to the district, or for 
any other lawful purposes,** to convey real estate to government for pur- 
pose of securing a loan for improving the drainage system,** to lease prop- 
erty from the government,* to accept money from the government for 
the acquisition of necessary rights-of-way,* and to effect settlement with 
the government for damages caused by government projects.47 One of the 
most important parts of this section, however, is subsection (d), which pro- 
vides that the commissioners can receive or accept the transfer of drainage 
and levee works which have been constructed or which are proposed to be 
constructed by the federal or state government. It also authorizes the com- 
missioners to contract with the government whereby the district will do 
these three things: (1) furnish, without cost to the government, all lands, 
easements, and rights-of-way necessary for the construction of such works; 
(2) hold and save the government free from damages due to such construc- 
tion; and (3) upon completion to operate and maintain all such works in 
accordance with such regulations or requirements as may be prescribed 
by the government which authorized the construction of such works. In 
cases of emergency it is sometimes possible to obtain assistance from the 
United States Corps of Engineers in repairing damage caused by floods or 
heavy runoffs. Before doing the work the Corps of Engineers will normally 
insist that the district execute an agreement with the government whereby 
they will comply with the above three requirements. This is also true where 
the government is contemplating the construction of certain drainage im- | 
provements in any district under the powers of its Flood Control Act.‘8 


421d. § 6—4. 

48 Id. § 4—27(b). 

44 Itt. Rev. Stat. c. 42, § 4—27(c) (1959). 
45 Id. § 4—27(f). 

46 Id. § 4—27(g). 

471d. § 4—27(h). 

48 33 U.S.C. 8§ 701-09 (1958). 
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The usual procedure is for Congress to authorize the construction of such 
works, contingent upon the drainage district entering into what is called 
an “assurance agreement.” Court approval for the commissioners to enter 
into the assurance agreement can be obtained in the same proceeding in 
which is heard the petition for an additional assessment, which is usually 
necessary to provide the funds to meet the district’s share of the improve- 
ment. 


Contracts With Other Districts 


Any drainage district can connect its drains or its levees to the drains 
or levees of another drainage district, provided it is in the course of natural 
drainage.*® However, if it is not in the course of natural drainage, the con- 
nections can only be made by a contract in writing between the two dis- 
tricts. A municipal corporation exercising drainage powers has the same 
rights as those of a drainage district. 

When one drainage district has a claim against another district for a 
portion of the cost of constructing, enlarging, improving, maintaining, re- 
pairing, or operating any drainage or levee work, the commissioners of the 
two districts may enter into a written contract settling and adjusting the 
claim for benefits and fixing the proportionate shares of the cost of future 
maintenance and repair work in operating expenses to be borne by the bene- 
fited districts.5° The same right exists between a district and a municipal 
corporation exercising drainage powers. 

It might also be stated here that any two or more adjoining drainage 
districts, may, by contract, establish joint systems of drains, levees, pumping 
plants, etc., and provide for the construction, re-construction, repair, and 
maintenance thereof.5! The joint system and the contract creating it must 
be reduced to writing and to be effective must be approved by the court or 
the courts having jurisdiction over the various drainage districts involved.®? 
Section 11—15 provides that the commissioners should petition the court 
having jurisdiction over that particular district for approval of the contract. 


49 IL. Rev. Stat. c. 42, § 11—1 (1959). 
50 Td. § 11—4. 

517d. § 11—14. 

527d. § 11—15. 








THE FINANCING OF DRAINAGE 
PROJECTS UNDER THE DRAINAGE CODE 


BY HOWARD B. BRYANT * 


THE VARIED DRAINAGE STATUTES providing for the organization 
and operation of drainage districts were confusing and inadequate in the 
years prior to the passage of the Drainage Code! in 1955. As a result of 
this confusion and inadequacy it was often difficult, and at times impossible, 
to secure proper financing for needed drainage projects. This was par- 
ticularly true during the years of the economic depression when there were 
many defaults in drainage bonds. Many districts also found that their land- 
owners were unable to pay annual benefit assessments and necessary re- 
pairs were, therefore, neglected.” 

Our former statutes provided for various types of districts having 
different procedures, with the result that the financing of drainage projects 
was very unsatisfactory. The situation was confusing. A district organized 
under the Levee Act could issue notes and bonds.? A combined (one town- 
ship) or union (two townships) district organized under the Farm Drainage 
Act * possessed no borrowing powers,® but a special (three or more town- 
ships) district organized under the same act had essentially the same bor- 
rowing powers as a district organized under the Levee Act.® A single 
assessment and financing procedure such as obtains for most other types 
of municipal corporations was needed. To assure proper financing was, 
therefore, one of the principal reasons for the enactment of the Drainage 
Code. 

Under article IV, section 31 of the Illinois constitution, as amended in 
1878, drainage districts were given the power to construct drainage projects 
by special assessments. The General Assembly has never conferred the 
power of general taxation upon drainage districts. As pointed out in another 
article in this symposium,’ there are three types of special drainage assess- 
ments—original, additional, and annual maintenance. 


* HOWARD B. BRYANT. A.B. 1914, LL.B. 1916, Harvard University; 
Attorney-at-Law, Chicago, Illinois. 


'TIti. Rev. Stat. c. 42, §§ 1—1 to 12—24 (1959). 

2See a discussion of the subject in ILtinois Tax Comm’n, Drarnace District 
ORGANIZATION AND FINANCE 1879-1937 (1941). 

3 Tuy. Rev. Stat. c. 42, § 38 (1953). 

4 Id. §§ 92-133. 

5 People ex rel. Pollard v. Swigert, 130 Il]. 608, 22 N.E. 787 (1889). 

8 TLL. Rev. Stat. c. 42, § 148 (1953). 

7™See Werden, Levy and Collection of Drainage Assessments, supra p. 236. 


288 








FINANCING 289 
BorrowinG AGAINST ASSESSMENTS 


Original and Additional Assessments 


The commissioners of a drainage district may, without court approval, 
borrow money to an amount not exceeding ninety per cent of the amount 
of assessments, or one or more installments of assessments, unpaid at the 
time of borrowing, for the performance of any work which they may be 
authorized to perform, or for the payment of any indebtedness they may 
have lawfully incurred, or for any other lawful purpose. They may evi- 
dence the same by notes or bonds in registered form bearing interest at a 
rate not to exceed the rate of interest payable on the assessment, and not 
running beyond one year after the date that the assessment or last install- 
ment of the assessment against which the money is borrowed will fall due. 
The commissioners are not personally liable for the money borrowed, but 
the notes or bonds constitute a lien upon the assessments or installments of 
assessments (and all interest becoming due thereon) for the repayment of 
the principal and interest.® 

For good cause shown the commissioners may borrow money in an 
amount exceeding ninety per cent of any unpaid assessments or installments 
of assessments for the purposes set forth in section 6—6. The commissioners 
must first petition the court for authority to do so and the court must set 
the petition for hearing.® If the court finds that the best interests of the 
district will be served by permitting the district to so borrow, the petition 
is granted. 

In the case of the levy of an additional assessment for repair work under 
the alternative provisions of section 5—18 of the Drainage Code by com- 
missioners of a district originally organized under the Farm Drainage Act, 
the commissioners are expressly forbidden from anticipating or borrowing 
against such an assessment. 


Annual Maintenance Assessments 


Whenever an annual maintenance assessment has been confirmed in a 
district and there are not sufficient funds on hand to perform maintenance 
work, to operate a pumping plant, or for any other purpose for which an- 
nual maintenance funds may be expended, the commissioners may, at any 
time after they have made and filed their annual certificate of levy, borrow 
money against the annual maintenance assessment for which such certificate 
of levy has been filed. This may be done to an amount not exceeding 
seventy-five per cent of such levy and may be evidenced by notes of the 


STi. Rev. Srat. c. 42, § 6—6 (1959). 

®Notice of the hearing shall be given substantially in the manner provided in 
Int. Rev. Strat. c. 42, §§ 4—21, —22 (1959), except that when notice is given by publica- 
tion, no notice by mailing is required. 
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district bearing interest at a rate not exceeding six per cent per annum and 
not running beyond one year from the date of issue. The commissioners 
are not personally liable for such notes, but they do constitute a lien against 
the annual maintenance assessment.!° 

Borrowing against an annual maintenance assessment is similar to the 
issuance of tax anticipation warrants in the case of other municipal corpora- 
tions. The usual limit is seventy-five per cent of the levy. Under the de- 
cided cases, purchasers of anticipation warrants and notes are limited in 
their recovery to the collection of the tax and, in this case, limited to the 
collection of the annual maintenance assessment. 


Issuance of Notes or Bonds 


The commissioners shall, by proper resolution, determine the form of 
notes or bonds to be issued, together with their date, amount, rate of inter- 
est, and maturity and shall designate the assessments or installments of assess- 
ments against which they are to be a lien. A copy of the resolution must be 
filed with the clerk and recorded in the drainage record. The treasurer 
keeps a register of the bonds and notes of the district, recording the names 
and addresses of the registered holders, the serial numbers, amounts, rate 
of interest, date of issue, maturity dates, where the bonds or notes are pay- 
able, the amount received by the district for each bond or note, and the 
assessment or installment against which the bond is a lien. The note and 
bond register must be made available at reasonable times for inspection by 
any interested person. 

Any note or bond issued by a district after the effective date of the 
Drainage Code is subject to call prior to maturity whenever there are suf- 
ficient funds on hand in the bond fund to call one or more of such notes 
or bonds and to meet all payments of principal and interest due or to be- 
come due within the next twelve-month period.'! At such a time the com- 
missioners by appropriate resolution determine the number of the notes or 
bonds to be called and direct the treasurer to call such notes or bonds. If 
the number to be called is less than all of the notes or bonds outstanding 
against the fund, the treasurer determines by lot the serial number of the 
notes or bonds to be called. Each registered holder of notes or bonds being 
called is then given notice by registered mail sent to the address shown on 
the note and bond register and by publication in a newspaper of general 
circulation published in the county in which the district was organized.!* 


101d. § 6—9. 

11 Fach note or bond issued by a district shall contain a statement that it is subject 
to call prior to maturity, but the failure of any note or bond to contain such a state- 
ment shall not deprive the district of its right to call such note or bond prior to ma- 
turity. /d. § 6—8. 

12 Tf no newspaper of general circulation is published in that county, the notice 
shall be published in a newspaper having general circulation in that county. /bid. 
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The notice shall specify the notes or bonds being called, and request that 
they be presented for payment and cancellation. The notice shall also 
indicate the date upon which the interest thereon will cease, which date 
may not be less than thirty days after the publication and the mailing of 
the notice. If notice is thus given, the notes or bonds cease to bear interest 
after the date fixed. 

Bonds with a cushion of at least ten per cent in the assessment are 
obviously better bonds than those issued right up to the amount of the 
assessment. Interest is collected on the assessment up to date of payment, 
while interest is payable upon the bonds up to the date of payment or call. 
Thus, even where bonds are called promptly there is always a possibility of 
a loss in collection of interest. The call provision is essential to prevent a 
high deficiency in interest and possible default. Bond counsel and examining 
attorneys should always insist on an adequate reserve for deficiency in 
interest in approving this type of a bond issue. 

Drainage bonds are limited to the collection of the proceeds of the 
assessments levied to pay them. Because of this limitation the market for 
drainage bonds is the same as special assessment bonds under the local im- 
provements article. An attorney examining the proceedings must see that 
the preliminary steps are properly taken, that the assessments anticipated 
are valid and duly confirmed by the court, and that the property owners of 
the property assessed are currently paying their general taxes and other 
assessments. 


Refunding Bonds 


During times of economic recession and when unforeseen circumstances 
make the payment of assessments currently impossible, but where, if the 
payments are extended, payments will be possible in the future, the assess- 
ment should be extended and the bonds issued should be refunded. Bonds 
due in the future can only be refunded if all bondholders consent. This 
procedure was applied in the case of special assessments under the local 
improvements article of the Cities and Villages Act.'* 


EMERGENCY FUND 


Under section 4+—25 an emergency fund may be built up to the extent 
of one year’s annual maintenance assessment. Surpluses in the latter fund 
or any other fund may be used for this purpose. Its use is limited to meet 
emergencies arising from flood, overflow, or an Act of God. It is to be 
held in government bonds to the extent possible. If new or additional works 
are required it can be transferred by court order to the general corporate 


13 Tut. Rev. Stat. c. 24, §§ 84-86a (1959). See Hoehamer v. Village of Elmwood 
Park, 361 Ill. 422, 198 N.E. 345 (1935). The details of extending the payment of assess- 
ments and refunding bonds are provided in Ir1. Rev. Strat. c. 42, §$§ 6—10 to —13 
(1959). 
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funds and be used in the construction of work in accordance with the plans 
approved by the court. 


DratnaGE Districr REcorps 


The county clerk of the county in which the district is organized is 
ex officio the clerk of the district and is charged with keeping “for each 
district organized in his county a well-bound permanent book, to be known 
as the ‘Drainage Record.’” 14 Here he records the order organizing the 
district; orders enlarging or extending the boundaries of the district; orders 
pertaining to the levy of assessments, the performance of work, or the duties 
of the commissioners; the maps, plats, and plans of the district; and all 
assessment rolls, certificates of levy, reports, bond resolutions, and other 
formal records of the district required by law or by order of court to be 
recorded. 

Under some of the prior drainage acts there was no provision for 
permanent records. This section gives the purchaser of the bonds and per- 
sons loaning money assurance that the record he relies on with reference 
to the assessments are permanent records. 


THE OFFICE OF TREASURER 


Under section 4—36 of the Code, the county treasurer serves as treas- 
urer of the drainage district, unless the district commissioners desire to 
have some other individual serve as treasurer. In that case the commissioners 
may be authorized by the court to appoint such treasurer, who also acts as 
collector, replacing the county collector who would otherwise serve as the 
district collector under section 4—37 of the Code.1® 


DEPOSITARIES AND ORDERS 


Under section 6—14 the commissioners must designate an Illinois bank 
for the deposit of the district’s funds. No bank not a member of the Federal 
Deposit Insurance Corporation shall be a depository without furnishing 
proper financial statements. Under section 6—15 written orders are required 
in all cases of payment other than notes, bonds, and interest coupons. The 
district treasurer is required to keep accounts and submit them to the com- 
missioners with supporting documents as provided under section 6—16. 


FINANCIAL REPORTS 


On or before October 15 in each year the treasurer must make his re- 
port to the commissioners '® and on or before November 1 in each year 
the commissioners must file with the court their financial report “showing 


14 IpL. Rev. Stat. c. 42, § 4—35 (1959). 
15 1d. § 438. 
16 1d. § 6—16. 








SUMMER] FINANCING 293 


the amount of money collected by the district since the last preceding re- 
port and the manner in which the funds of the district have been expended 
during that period .... [and] an itemized statement of the notes, bonds and 
orders, if any, outstanding and unpaid at the close of the report period and 
the balance on hand in the treasury of the district.” '7 This report is set for 
hearing at a time not exceeding three weeks from the date of filing. Notice 
of the hearing must be published and at least ten days must elapse between 
the date of the publication of the notice and the hearing. At the hearing 
the court hears evidence on any objections which may be brought against 
the report, as well as evidence in support of it. At the conclusion of the 
hearing, the court may approve the report, disapprove it, or order it to be 
modified or amended. Upon approval, the report is recorded in the drain- 
age record. A report is also required on completion of the work when 
bonds are issued.!§ 


CONCLUSION 


If the assessment and collection procedures of the Drainage Code are 
carried out diligently by the commissioners and collectors, these provisions, 
together with the other safeguards provided by the Code, will assure the 
prompt collection of the special assessments and the payment of any notes 
or bonds issued to anticipate the same. The Code has put the financing of 
drainage district projects on a sound basis and should make notes and bonds 
issued by drainage districts more attractive to investors. Additionally, it 
should be noted that interest on drainage district bonds and notes constitutes 
income from the obligations of an Illinois quasi-municipal corporation with 
power to levy special assessments and, like interest on Illinois special assess- 
ment bonds, it is exempt from the federal income tax.!® 


17 Id. § 4—32. 
18 Jd, § 433. 
19 See Commissioner v. Pontarelli, 97 F.2d 793 (7th Cir. 1938). 








RELATIONSHIPS BETWEEN DRAINAGE 
DISTRICTS AND OTHER MUNICIPAL 
ENTITIES EXERCISING STORM 
DRAINAGE POWERS 


BY DONALD V. DOBBINS * 


THERE ARE A GREAT NUMBER of municipal entities, in addition to 
drainage districts, which possess statutory storm drainage powers. Cities and 
villages are authorized to perform storm drainage work by general taxation, 
by special assessment, by a combination of these two methods, or by the 
issuance of revenue bonds. Sanitary districts may also perform such work 
by general taxation, by special assessment, by a combination of general 
taxation and special assessment, or by the issuance of revenue bonds.? River 
conservancy districts, having both general taxing and special assessment au- 
thority, possess broad storm drainage and reclamation powers.? In 1953, 
the General Assembly authorized the formation of surface water protection 
districts and granted such districts general taxing powers for the purpose 
of constructing and maintaining storm drainage systems.* While soil con- 
servation districts do not have the power to levy taxes or special assessments 
and their activities are, therefore, limited primarily to the sponsorship of 
cooperative projects among landowners,® a subdistrict can nevertheless be 
organized within a soil conservation district. Such a subdistrict has the 
power to perform drainage work and levy taxes for that purpose.® 

With such a large group of municipal and quasi-municipal corporations 
empowered by statute to exercise storm drainage powers, it is evident that 
a multitude of questions must arise as to jurisdiction over, and responsibility 
for, storm drainage work. Since the number of river conservancy districts, 
surface water protection districts, and soil conservation subdistricts in exist- 
ence and the number of sanitary districts actually exercising their storm 
drainage powers are relatively small, while the number of cities and villages 
which engage in storm drainage work is large, this article will deal primarily 


* DONALD V. DOBBINS. LL.B. 1940, University of Illinois; member of 
the firm of Dobbins and Fraker, Champaign, Illinois. 


1Iut. Rev. Stat. c. 24, §§ 23—35, 35—1, 60—11, —12 (1959). 

2 Id. c. 42, §§8 247, 260, 263, 299, 317a, 326, 329a, 332, 333, 418, 439. 

3 Jd. §§ 383, 392a, 397, 398, 404. 

41d. 88 448, 464, 466, 467, 468. The Surface Water Protection Districts Act 
contains a unique provision which states that if the district contains all or a part of 
a city or village which is empowered to provide surface water protection, within 
one year after the organization of the district, the city or village must cease exercising 
such power in the district Id. § 465. 

5 Itt. Rev. Stat. c. 5, §§ 106-30 (1959). 

87d. § 131b. 
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with the relationships between drainage districts on the one hand and cities 
and villages on the other. There appears to be no reason, however, why the 
rules of law applicable to the relationships between drainage districts and 
cities and villages (which, for the sake of brevity, will hereafter be referred 
to, collectively, as “cities”) are not also applicable to relationships between 
drainage districts and the other less numerous, less well known, or less 
active municipal entities. 


PRINCIPAL SOURCES OF JURISDICTIONAL CONFLICT 


Our statutes providing for the organization and operation of drainage 
districts have always been primarily designed for the drainage of agricultural 
lands. The sanitary purposes involved in the organization of drainage dis- 
tricts have been incidental to the principal agricultural purposes. Thus, 
storm drainage in cities—which is sanitary, rather than agricultural, in its 
nature—has played but a secondary role in the organization of drainage dis- 
tricts and the development of drainage district law. 

In the past the jurisdictional conflict between drainage districts and 
cities usually arose at the time of the organization of a district, when the 
district attempted to include all or a part of a city within its boundaries 
and to perform drainage work within the city. This situation is now 
changed. Relatively few drainage districts have been organized in the past 
thirty years. Most farm lands which were in need of a combined system 
of artificial drainage, to supplement natural drainage, or to provide drainage 
where none existed before, were organized into drainage districts prior to 
1930. Today the conflict arises because of the expansion of our cities into 
rural areas. What was once farm land situated in a drainage district organ- 
ized for agricultural purposes is subdivided and brought within the bound- 
aries of a city. The old tile drains and open ditches which provided adequate 
drainage for the land when it was devoted solely to farming are no longer 
adequate for the drainage of streets, driveways, parking lots, roofs, base- 
ments, parks, school grounds, and the other urban uses to which the land 
is now devoted. Which entity—the drainage district or the city—has juris- 
diction over, and responsibility for, storm drainage work in this area? 


CoNncurRRENT DRAINAGE JURISDICTION OF NONCOTERMINOUS ENTITIES 


The general rule of law applicable to this and comparable situations is 
that two municipal corporations cannot exercise jurisdiction over the same 
territory for the same purpose at the same time any more than two bodies 
can occupy the same space at the same time.’ Interpreted strictly, this rule 


TVillage of Mount Prospect v. Reese, 342 Ill. 216, 174 N.E. 48 (1930); Soldier 
Creek Drainage & Sanitary Dist. v. Illinois C.R.R., 331 Ill. 249, 162 N.E. 886 (1928); 
People ex rel. Smerdon v. Crews, 245 Ill. 318, 92 N.E. 245 (1910); City of Joliet v. 
Spring Creek Drainage Dist., 222 Ill. 441, 78 N.E. 836 (1906); Bishop v. People, 200 Ill. 
33, 65 N.E. 421 (1902). 
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places sole jurisdiction over storm water drainage in the governmental body 
which first obtained and exercised storm drainage jurisdiction over the 
territory in question. If the city was in existence at the time the drainage 
district was organized and was exercising its storm drainage powers in the 
area included in the drainage district, the drainage district would not be 
authorized to construct additional storm drainage facilities in that portion 
of the district which lies within the city.’ If, however, the city was organ- 
ized after the drainage district was organized, or if the city expanded into 
an existing district, then the drainage district—which had been organized 
for agricultural purposes but which also has storm drainage powers for 
sanitary purposes—would have exclusive jurisdiction over storm drainage 
in the urban area situated within its boundaries. This is, of course, a com- 
pletely impractical answer. Drainage districts do not have general taxing 
powers and they may obtain their construction, operating, and maintenance 
funds solely by means of special assessments. The enormity of the task of 
spreading original, additional, and annual maintenance, assessments over 
thousands of parcels of urban property is so great and the procedure for 
doing so is so unwieldy and expensive that it is seldom attempted. Instead, 
drainage projects of any magnitude constructed within a city usually are, 
and should be, constructed by the city, or some other governmental body 
possessing storm drainage powers, by the use of general tax funds. 


Definition of the Term “Same Purpose” 


A noteworthy case directly involved the question of conflicting juris- 
diction between an outlet drainage district—which possessed, by statute, 
only the power to construct and maintain an outlet drain and had no power 
to construct lateral drains for the more minute drainage of the lands in- 
cluded within its boundaries—and another conventional drainage district 
which was included within the boundaries of the outlet district. The IlIli- 
nois Supreme Court held that the purpose for which the outlet district was 
organized was a different purpose than that for which the conventional 
district was organized.® There appears to be no sound reason why this 
same rule could not be applied to situations in which a drainage district 
which includes all or a part of another municipality possessing storm drain- 
age powers, effectively relinquishes its power to construct any drains within 
the corporate limits of the other governmental body and transfers jurisdic- 
tion and control of its existing drains in the overlapping area to that body. 
In such a case the drainage district would then be exercising only outlet 
drainage powers so far as lands in the other municipality are concerned, 
and the other municipality would be providing the more minute storm 
drainage for those lands. 


8 Bishop v. People, supra note 7. 
® Maulding v. Skillet Fork River Outlet Union Drainage Dist., 313 Ill. 216, 145 N.E. 
227 (1924). 
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The Illinois Supreme Court has also apparently held that storm drain- 
age jurisdiction can be divided into separate classifications based upon the 
method of financing the work and that storm drainage work performed by 
general taxation does not constitute the same governmental purpose as storm 
drainage work performed by special assessment. The words “apparently 
held” are used advisedly in view of the fact that this express language is 
not to be found in the court’s opinions. In each case, however, the court 
makes reference to the fact that the city has or has not exercised its inci- 
dental power to divide its territory into drainage districts.!° It is assumed 
that the court, by this language, is referring to the language of the Local 
Improvements Act which states that when the proposed improvement is for 
the construction of a sewer it is necessary to describe the boundaries of 
the district which will be benefited by the sewer.41_ Under this interpreta- 
tion of the general rule a city can perform storm drainage work in that 
part of the city situated in a pre-existing drainage district only if it does 
so by the use of general tax or revenue funds. It may not do so if the 
work is to be paid for by special assessments upon the property benefited. 

Even this somewhat liberalized interpretation of what constitutes the 
“same purpose” within the meaning of the general rule works a hardship 
upon cities and can, in some instances, completely prevent the construction, 
by either the city or the drainage district, of local storm drainage improve- 
ments by means of special assessments. Drainage districts may create sub- 
districts when the work proposed to be undertaken will benefit only a par- 
ticular part of the district.!2 Within the subdistrict, minor subdistricts may 
be formed for the purpose of providing more minute drainage.’* Just as 
the work undertaken in the main district must benefit all of the land in the 
district,!4 so must the work of a subdistrict or a minor subdistrict benefit 
all of the land situated within its boundaries.15 The statute makes no pro- 
vision for the construction of still more minute drainage than that afforded 
by the drainage system of the minor subdistrict, yet, frequently, additional 
spurs of laterals off the main drains or interceptors are needed and should 
be performed as special assessment work. The drainage district cannot per- 
form the work because it does not benefit all of the lands in the minor sub- 
district. The city cannot perform the work because the drainage district 


10 Village of Mount Prospect v. Reese, supra note 7; Soldier Creek Drainage and 
Sanitary District v. Illinois Central R.R., supra note 7; City of Joliet v. Spring Creek 
Drainage District, supra note 7; Bishop v. People, supra note 7. 

11 Jit. Rev. Stat. c. 24, § 84—39 (1959). 

12 Id. c. 42, § 7—1. 

13 Jd, § 7—12. 

14 Pistorius v. Momence & Pembroke Union Drainage Dist., 324 Ill. 81, 154 N.E. 
403 (1926); Sangamon & Drummer Drainage Dist. v. Illinois C.R.R., 272 Ill. 374, 112 
NE. 64 (1916). 

15 Itt. Rev. Stat. c. 42, §§ 7—11, —12 (1959). 
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has exclusive jurisdiction over the performance of special assessment storm 
drainage work in that area. 


Progress Made in Solving Problems 


In 1955, the General Assembly enacted a measure which provides at 
least a partial solution to the problems discussed above. This measure is the 
provision inserted in the Illinois Drainage Code which considerably broad- 
ens the former statute and permits the detachment from a drainage district 
of those lands which also lie within a municipal corporation which has con- 
structed drains and is exercising storm drainage powers of the same nature 
as the drainage powers being exercised by the drainage district.1° Under 
these provisions of the Drainage Code the question of conflicting jurisdic- 
tion between drainage districts and other municipal entities exercising 
similar drainage powers can thus be resolved by the detachment of the land 
from the drainage district. In such instances, however, the municipal entity 
which retains its storm drainage powers in the detached area is liable to the 
drainage district for its proportionate share of the cost of future construc- 
tion, repair, and maintenance work performed by the drainage district, based 
upon the benefits received from such work by the detached lands.!* 

One of the first communities to take advantage of this new provision 
of the drainage law was the village of Mount Prospect, which had earlier 
been involved in jurisdictional litigation with the Feehanville Drainage Dis- 
trict.18 Mount Prospect took the necessary steps to detach its overlapping 
area from the drainage district and entered into an agreement with the 
Metropolitan Sanitary District whereby the sanitary district would take 
over all of the village’s sewers (including those it was acquiring from the 
drainage district in the detachment proceedings) and incorporate them into 
the sanitary district’s comprehensive sewer system in the Mount Prospect 
area. The plan thus devised by the three public bodies to place the village’s 
entire storm drainage system under the control of a single entity was attacked 
on several constitutional and other grounds but was upheld by the supreme 
court in People ex rel. Adamowski v. Metropolitan Sanitary Dist. of Greater 
Chicago.!° The court in its opinion in that case made several interesting 
comments which, although not contributing to the stability of the law, 
may be helpful in anticipating the court’s attitude in future cases involving 
coexistensive storm drainage jurisdiction. The court stated that while the 
rule that two municipal corporations could not exercise the same jurisdic- 
tion over the same territory for the same purpose at the same time “has not 
been abrogated, it has been given great flexibility.” The court then went on 


16 Jd. §§ 8—15 to —22. 

171d. § 8—15. 

18 Village of Mount Prospect v. Reese, 342 Ill. 216, 174 N.E. 48 (1930). 
19 11 Tl. 2d 476, 143 N.E.2d 550 (1957). 











SUMMER] MUNICIPAL STORM DRAINAGE 299 
to say that it was concerned only with determining whether there had been 
an abuse of the concurrent statutory authority granted to noncoterminous 
municipal corporations in the particular case before it. The court held 
that since the local authorities had arrived at a sensible and economical ad- 
justment of their relative powers, the attack upon the plan was unfounded. 
The decision in the Metropolitan Sanitary Dist. case may, despite the court’s 
failure to express any such intention, have provided us with a new principle 
or rule to the effect that we can anticipate that the concurrent jurisdiction 
rule will not be strictly applied in those instances in which the several 
municipal corporations possessing such jurisdiction are able to agree among 
themselves upon a sound program for the exercise of that jurisdiction. 


Ricut To Connecr Drains AND To RECOVER FOR BENEFITS CONFERRED 


In the past there has been some question as to whether a municipal 
corporation exercising storm drainage powers has the right to connect its 
storm drains to the drains of a drainage district without the consent of the 
drainage district. The Drainage Code now grants that right if the storm 
drain is constructed in the course of natural drainage.?° If the storm drain 
is constructed other than in the course of natural drainage, the right to 
make the connection can be obtained only by a contract with the district.?! 
Similarly, a drainage district may, without the consent of the municipal 
corporation, connect a drain constructed in the course of natural drainage 
with a municipal storm drain,?? but must obtain the consent of the munici- 
pality to make such a connection if the district’s drain is constructed other 
than in the course of natural drainage.” 

Under our former drainage statutes a drainage district, if it conferred 
benefits upon lands situated in another drainage district, could bring suit 
against the district in which the benefited lands were situated and recover 
for the benefits conferred.24 The Drainage Code has expanded this pro- 
vision to include all municipal corporations exercising storm drainage 
powers.”> Thus, if a city, in the exercise of its storm drainage powers, con- 
fers benefits upon lands situated outside of its corporate boundaries but 
within a drainage district, then the city may recover from the drainage 
district for the benefits so conferred. So, also, may a drainage district which 
confers benefits upon lands situated in the city but outside of the drainage 
district recover those benefits from the city. 

One of the evident purposes of this legislation was to make it possible 


20 Ti. Rev. Stat. c. 42, § 11—1 (1959). 

21 Ibid. 

22 Ibid. 

°3 Ibid. 

*4 Iti. Rev. Stat. c. 42, §§ 219-35 (1953). 
25 Int. Rev. Stat. c. 42, §§ 11—2, —3 (1959). 
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to avoid the creation of new areas of concurrent jurisdiction. In the past, 
if the work of the drainage district conferred benefits upon lands outside 
the district but within a city, sanitary district, or other municipal corpora- 
tion exercising drainage powers, the only method by which the drainage 
district could recover for the benefits conferred was to annex the benefited 
lands to the district and include those lands in its assessment roll. This is 
no longer necessary. Instead the municipality in which the benefited lands 
are located can be made a party to the preliminary proceedings ?* and be 
assessed for the benefits conferred upon lands within its boundaries.?? 


CoNCLUSION 


From the foregoing it can be seen that there is a gradual trend on the 
part of the courts and the General Assembly to find a logical solution for 
the problems which arise out of concurrent storm water drainage jurisdic- 
tion resting in two or more public bodies. The courts seem to be attempting 
to assist in this solution by a flexible application of the rule which forbids 
two municipal corporations from exercising jurisdiction over the same terri- 
tory for the same purpose at the same time, pointing out that there is no 
constitutional provision which forbids the grant of such powers to non- 
coterminous municipal bodies *8 and approving a plan worked out by three 
public bodies to solve this jurisdictional problem in their own territory.?® 
The General Assembly, on the other hand, is approaching the problem by 
providing methods whereby the existing conflicts may be solved by the 
surrender of jurisdiction by one of the public bodies *° and future problems 
may be avoided by removing the necessity for concurrent jurisdiction in 
overlapping areas.*!_ The ultimate objective—being the substitution of cer- 
tainty for uncertainty and the avoidance of all conflict between the munici- 
pal entities—is still far in the future but encouragement can be drawn from 
the progress which has been made in the past five years. 


26 Id. § 3—19. 

271d. § 5—3. 

28 People ex rel. Scheuber v. Nibbe, 150 Ill. 269, 37 N.E. 217 (1894); Wilson v. 
Board of Trustees, 133 Ill. 443, 27 N.E. 203 (1890). 

29People ex rel. Adamowski v. Metropolitan Sanitary Dist., 11 Ill. 2d 476, 143 
N.E. 2d 550 (1957). 

30 ILL. Rev. Strat. c. 42, §§ 8—13, 465. 


31 Jd. § 11—1 to —13. 
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Notes 


AIRSPACE: A NEW DIMENSION IN PROPERTY LAW 


The day may not be too far distant when the business section of a metro- 
politan newspaper will carry an advertisement as follows: 


FOR SALE—One shaft of empty airspace 160 feet by 280 feet, beginning 
30 feet from the surface and extending upwards at least 2000 feet. Ideal 
downtown location. 


Nine out of ten readers will consider it a joke or at least a misprint; the tenth, 
however, a shrewd property lawyer versed in the latest developments in his 
field, will make a mental note to inform an affluent client of the ad’s contents. 
For this shrewd lawyer will know (inter alia, of course) that airspace is being 
bought and sold in this country! at quite substantial prices.2 He will also be 
aware of the fact that the Park Avenue development in New York and several 
of the most imposing structures of the Chicago skyline? are products of past 
airspace transactions, and that in the latter city, plans are being formulated 
which could add fifty airspace acres to its downtown sector.* No, such an ad- 
vertisement would be no joke; it would simply be another indication of a 
rapidly developing practice which warrants the attention of every modern 
lawyer. 

The purposes or objectives of this note are three in number: (1) to examine 
the mechanics of the existing practice of horizontal airspace subdivision; (2) to 
discuss the legal problems and questions raised by the conveyance of a “fee 
simple” in airspace; and (3) to suggest the areas in which airspace rights may 
be advantageously used in the near future. Special attention will be given to 
Illinois law and practice. 


Mecnanics or AIRSPACE SUBDIVISION 


Historically speaking, the practice of subdividing airspace and conveying it 
to another is still in diapers. Although utilization of airspace by persons other 
than the surface owner may be of more ancient vintage,® the 1927 Chicago air- 
space purchases by Marshall Field & Company and the Chicago Daily News 


1 Although statistics are unavailable to indicate just how many airspace sales are 
taking place, the following comment suggests that the practice is beyond a de minimis 
stage: “[A]n increasing commerce in the horizontal subdivision and sale of airspace 
continues. Owners of surface property are conveying, in increasing measure, the space 
above their lands to others for the purpose of constructing skyscrapers.” Horack & 
Noran, Lanp Use Controts 117 (1954). 

2 The builders of the Merchandise Mart Building reportedly paid $2,500,000 for 
airspace alone. Drew, Usque Ad Coelum, 4 Conn. B.J. 276 (1930). 

3 The list includes, besides the Merchandise Mart, the Prudential Building, the 
Chicago Daily News Building, the New Post Office Building, and the Marshall Field & 
Company Warehouse. 

4Gardner, A New Form for Chicago’s Skyline, 11 Ursan Lanp 3 (Oct. 1952). 
The Illinois Central’s Chicago development plan is discussed in detail beginning at 
p. 312 infra. 

5 Park Avenue in New York, built over the New York Central and New Haven 
railroad tracks, probably represents the earliest large scale utilization of airspace in this 
country. However a simple 21-year lease arrangement with renewal options was used 
in the development rather than an actual subdivision and conveyance of the airspace. 
Horack & Notan, Lanp Use Controts 118 (1954). 
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seemingly mark the first attempts to actually subdivide airspace and to convey 
a fee simple therein to third persons.® 

The mechanics of the practice are relatively simple. In the ordinary instance, 
A, the owner of a given lot, conveys to B, the airspace developer, all the airspace 
above a given level plus a certain portion of, or certain rights in, the land below 
for purposes of support. A retains the remainder of the land along with the 
layer of superadjacent space below the designated level. Thus, both A and B 
end up with rights in some of the land and in some of the space.? They are 
not tenants in common, however, because each has an exclusive fee in his par- 
ticular portion of the total land and space in the lot. 

Past utilizations of space rights by one other than the landowner have 
usually taken the form of constructing a skyscraper over valuable urban land 
used by a railroad. Ordinarily, the space developer purchases a block of air- 
space beginning approximately twenty-five feet above the tracks and such land 
between the existing track beds as may be necessary for the construction of a 
foundation or support structure. The railroad retains the land beneath its tracks 
and the immediately superadjacent twenty-five feet of airspace so as to permit 
unimpaired continuation of its transit activities. The net result (and quite an 
engineering feat) is a huge building standing on steel and concrete stilts with 
an active railroad passing beneath—maximum utilization of a valuable piece of 
property with no inconvenience to either of the owners. The new Prudential 
Building over the Illinois Central tracks in Chicago, just a few blocks from the 
heart of the Loop, is perhaps the most recent example of this proven successful 
skyscraper-over-railroad scheme. 

Ordinarily, one of two basic legal methods has been employed to accomplish 
the desired horizontal and vertical subdivisions. The first of these is the com- 
bination conveyance and easement arrangement.’ A plat is drawn up dividing 
the airspace into two zones at a certain level above the street. A fee simple in 
the upper zone is conveyed to the space developer accompanied by a grant of an 
easement of support through designated portions of the lower zone to the surface 
below. A second and somewhat more complicated method involves conveying 
fee simples in three different types of lots or strata denominated as the air lot, 
the prism or pillar lot, and the caisson lot.® Once again the airspace is divided 
into two zones, with the upper zone passing to the space developer in fee. The 
new twist in this second method is that instead of granting an easement of sup- 
port through the lower zone, a series of rectangular or cylindrical lots just large 
enough to accommodate a steel pillar are cut out of the lower zone and con- 
veyed in fee to the space developer. A matching series of cylindrical caisson 
lots running to bedrock or beyond are marked out in the land immediately be- 


6 Marshall Field & Co. purchased airspace from the Northwestern Railroad; the 
Chicago Daily News purchased space from the Union Station. The two transactions 
are discussed in some detail by Chicago attorney Laird Bell, a leading authority on 
airspace rights, in Air Rights, 23 Inu. L. Rev. 250 (1928). 

7This is in fact quite necessary if both intend to make any substantial use of 
their respective properties. Clearly, A’s surface would be worthless if he sold all of 
the overlying space to B. Similarly, B’s airspace would be of relatively little utility if 
he did not also acquire some support rights in the surface below. 

8For a complete discussion of this arrangement, see Bell, supra note 6, at 261. 

®An informative description of this method, accompanied by several helpful 
diagrams, may be found in Reeve, INFLUENCE oF THE METROPOLIS ON Property 182-85 
(1954). 
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low the pillar lots and similarly conveyed to the space developer. Under this 
arrangement the landowner retains whatever airspace and land is not occupied 
by the designated caisson, pillar, and air lots. 

One writer has suggested that the combination conveyance and easement 
method is the more advantageous in that it permits subsequent relocation of the 
pillars and supports without the necessity of amending the subdivision plat.!° 
Beyond this aspect, however, there would seem to be little practical difference 
between the two arrangements. The most recent airspace subdivision project in 
Chicago employed the three-lot conveyance scheme." 


OwneErsHIP OF AIRSPACE 


The Problem in General 


No one would seriously question the proposition that the landowner has a 
legal right to use the space over his land for any lawful purposes. Clearly he 
may raise up buildings and pass vehicles or machines across the surface at his 
volition. But can he pronounce himself owner of the airspace and proceed to 
divide it up and convey a portion to another? Does the landowner actually own 
the space above his land, or does he merely have a right to use the superadjacent 
space which cannot be divorced from ownership of the surface itself? 

Tiffany expressed some doubt on the matter, saying: 


“Whether the owner of the land actually owns the airspace above the land, 
and whether such airspace is susceptible of division into strata for the pur- 
pose of separate ownership, is a question of difficulty.” 12 


Unfortunately the learned author did not go on to discuss the matter or offer any 
conclusions. A few law review writers have expressed opinions on the subject, 
but in view of the conflicting nature of these opinions,!* it would still seem to 


10 Bell, supra note 6, at 262. 

11 Gardner, A New Form for Chicago’s Skyline, 11 Ursan Lanp 3 (Oct. 1952). 

12] Tirrany, Reat Property § 584 (3d ed. 1939). Bell introduces his discussion 
of the legal questions raised by airspace conveyances in the following manner: “The 
specific legal question may be fairly put in this way: Land has been the most corporeal 
of corporeal things, It is real estate. Can an abstract thing like space be bought and 
sold? The air as such obviously cannot. But can space, as such, be dealt in? It is a 
long cry from transferring Whiteacre by handing over a piece of sod, to a written 
conveyance of a right to all that space within the boundaries of Whiteacre beginning 
at a certain imaginary plane and extending from there on up.” Bell, Air Rights, 23 
Itt. L. Rev. 250, 262 (1928). 

13 The following quotations are indicative of the conflict. 

“It will be observed that the sources . . . do not indicate a right of property in 
air or airspace as such, even if this were conceivable. The principle is, by reasonable 
interpretation, one for the better enjoyment of the land, and refers to airspace so far 
as it is appurtenant to the land.” Kuhn, The Beginnings of an Aerial Law, 4 Am. J. 
Int’, Law 109, 123 (1910). 

“Te is therefore safe to assume that not only is there no policy of the law against 
horizontal subdivision, but that estates of this character will be recognized as several 
estates... .” Bell, supra note 12, at 259. 

“Apparently it is then necessary to limit ownership, under this view, by the 
surface; any rights possessed by the owner . . . are not rights of ownership, but are 
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be an open question whether the surface owner may be properly regarded as 
owner of the superadjacent space. 


The Ad Coelum Maxim 


To Blackstone the answer was clear; cujus et solum, ejus est usque ad 
coleum et ad infernos was the law 14—“he who owns the soil owns everything 
below to the center of the earth and everything above to the heavens.” 15 Owner- 
ship of a given tract extends infinitely high and infinitely deep. Several writers 1° 
have traced this hoary maxim of the common law to Lord Coke’s Commen- 
taries,!7 and some have gone so far as to attribute its English origin to one 
Francis Accurcious, a visiting thirteenth century lecturer on Roman law.!§ But 
whatever its source, the early English courts generally had no qualms about 
accepting the alliterative maxim at face value and using it in any case which 
even remotely touched on the question of airspace rights.!® 


The maxim, however, can hardly be considered conclusive of the issue. 
Despite the number of times it makes its appearance in the English and American 
decisions, there apparently has never been a case which has squarely held that the 
fee simple owner of a tract of land owns a like fee in the superadjacent airspace. 
A Canadian lawyer has recently observed that the available common-law cases 
“are reticent on the question of space ownership,” and that “no one could go 
into court and argue with confidence that the owner of the land owns the air- 
space or even a part of it.” 2° 

In addition, the ad coelum maxim itself has received several verbal drubbings 


incidental to, and follow, ownership of the solid matter.” Ball, The Vertical Extent 
of Ownership in Land, 76 U. Pa. L. Rev. 631, 633 (1928). 

For two additional conflicting opinions, see Fitzgerald, Horizontal Land Owner- 
ship, 24 U. Kan. Crry L. Rev. 196 (1956); Hise, Ownership of Our Space, 16 Iowa 
L. Rev. 169 (1930). 

14In his Commentaries, Blackstone remarks: “Land hath also, in its legal significa- 
tion, an indefinite extent upwards as well as downwards. Cujus est solum, est usque 
ad coelum, is the maxim of the law, upwards; therefore no man may erect any building, 
or the like, to overhang another’s land. So the word ‘land’ is not only the face of the 
earth, but everything under it, or over it.” 2 BLacksToNE, COMMENTARIES 18 (1836). 

15 Translations of the maxim vary according to the degree of literality given to 
infernos and coelum. A less elegant but more forceful translation than the one used 
above reads: “He who owns the soil owns all above and below from Heaven to Hell.” 
Hise, Ownership of Our Space, 16 Iowa L. Rev. 169, 173 (1930). See also Brack, Law 
Dictionary 453 (4th ed. 1951). 

16.4 surprising number of studies on the maxim’s origin have been undertaken 
by both English and American scholars. See, e.g., Goupy, Essays in Lecat History 
229-32 (1937); McNair, Law or THE Air 294-98 (2d ed. 1953); Bouve, Private Owner- 
ship of Airspace, 1 Air Law Rev. 292 (1930). 

17“The earth hath in law a great extent upwards, . . . of ayre and all other things 
even up to Heaven, for cujus est solum usque ad coelum.” 1 Coke, COMMENTARIES ON 
LitrLteton § 4a (1670). 

18 Klein, Cujus Est Solum Ejus Est ... Quosque Tandem?, 26 J. Air L. & Comm. 
237, 244 (1959). 

19 See Bury v. Pope, Cro. Eliz. 118, 78 Eng. Rep. 375 (K.B. 1586); Penruddocks 
Case, 5 Coke Rep. 100, 77 Eng. Rep. 810 (K.B. 1597); Pickering v. Rudd, 4 Camp. 219, 
171 Eng. Rep. 70 (N.P. 1815). 

20 Richardson, Private Property Rights in Airspace, 31 Can. B. Rev. 117, 118 (1953). 
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from judges and writers?! both in this country and England. As early as 1884 
an English court irreverently referred to the maxim as a “mere fanciful phrase,” 
although it grudgingly acknowledged it as the established law of the realm.?? 
The invention of the airplane served to bring the maxim sharply into focus in 
this country, and a few courts, dismayed by the prospect of holding an aviator 
guilty of a tort everytime he flew over a private tract, responded by rejecting 
the maxim altogether. For example, a New York court, in reference to the 
question of trespass to airspace, declared that “if the maxim ever meant that 
the owner of the land owned the space above the land to an indefinite height, 
it is no longer the law.” 73 A federal circuit court expressed much the same idea 
with the following: 


“We think it is not the law and never was the law. This formula ‘from 
the center of the earth to the sky’ was invented at a remote time in the past 
when the use of space above the land actual or conceivable was confined 
to narrow limits, and simply meant that the owner of the land could use the 
overlying space ww such an extent as he was able, and no one could inter- 
fere with such use.” 24 


The Trespass and Eminent Domain Cases 


Assuming that the maxim cannot be taken literally, it is nevertheless difficult 
to deny that the actual holdings of a series of cases involving trespasses to air- 
spaces at relatively low levels go a long way towards establishing ownership in 
at least a portion of the superadjacent space. One such case is Ellis v. Loftus 
Iron Co.,5 in which it appears that defendant’s horse reached across a boundary 
fence and bit one of plaintiff's prize mares. The plaintiff, irritated by this un- 
gentlemanly conduct, sued for damages. The court reasoned that some portion 
of the defendant’s horse must have been over the boundary line and thus held 
the defendant liable for a trespass. Similarly, it has been held that the thrusting 
of an arm across the borderline four feet above the surface constitutes a trespass. 
In the colorful Hannabalson v. Sessions 26 case, one neighbor complained that 
during a backyard argument the other had belligerently extended her arm over 
the dividing fence. The Iowa Supreme Court said: 


“The mere fact that plaintiff did not step across the borderline does not 
make her any less of a trespasser if she reached her arm across the line as 
she admits she did. It is one of the oldest rules of property known to the 
law that the title of the owner extends . . . upward usque ad coelum, 
although it is, perhaps, doubtful whether owners as quarrelsome as the 
parties in this case will ever enjoy the usufruct of their property in the 
latter direction.” 27 
Various overhanging projections and structures, such as the eaves of a 


21 Vitriolic criticisms of the maxim may be found in McNai, op. cit. supra note 
16, at 30, and in Klein, supra note 18, at 237, to mention only a few. 

22 Wadsworth Bd. of Works v. United Tel. Co., 13 Q.B.D., 904, 54 L.J.Q.B. 449 
(1884). 

23 Rochester Gas & Elec. Corp. v. Dunlop, 148 Misc. 149, 151, 266 N.Y. Supp. 469, 
471 (Sup. Cr. 1953). 

24 Hinman v. Pacific Air Transp., 84 F.2d 755, 757 (9th Cir. 1936). 

2510 C.P. 10, 44 L.J.C.P. 24 (1874). 

76 116 Iowa 457, 90 N.W. 93 (1902). 

27 Id. at 459, 90 N.W. at 95. 








308 LAW FORUM [VoL. 1960 


house,?® flashboards,?® and crossarms on a telephone pole,®° have similarly been 
held to constitute trespasses even though they did not actually interfere with 
plaintiff’s use or physical occupation of his land. The stretching of a wire across 
another’s land has been found to be a trespass in at least three cases,31 and the 
firing of a projectile across another’s property has been looked upon as a tres- 
pass in no less than four cases.32 

Of course the fact that the courts have allowed the surface owner to main- 
tain a trespass action for invasions of the space immediately over his land does 
not necessarily mean that he is the owner of such space. He could be considered 
as having a kind of actual possession instead of constructive possession through 
title or ownership.23 However, it would seem much more logical to say that his 
right to maintain a trespass action is derived through his title to the land rather 
than through actual physical “possession” of the superadjacent space. 

Several analogous “taking” or eminent domain cases likewise seem to indicate 
that the surface owner owns at least a portion of the overlying space. In 
Portsmouth v. United States ** it was held that the government’s repeated firing 
of coastal guns across plaintiff’s land was such a succession of trespasses as to 
amount to a taking of property for which just compensation had to be made. 
The same result was reached in an early Illinois case #5 in which an elevated 
railroad company built a structure projecting out into the space over plaintiff’s 
alley. The Illinois Supreme Court viewed the projection as an appropriation of 
the plaintiff's property even though the intrusion occurred 14 feet above the 
surface. In a more recent case, United States v. Causby,® the Supreme Court 
of the United States was faced with the novel question whether near continuous 
flights of military aircraft at low altitudes over appellee’s land constituted a 
compensable taking by the federal government.87 Although the Court first 
noted that the ad coelum maxim was outmoded,*® and that the Civil Aeronautics 
Act 3° grants a right of free transit through the navigable airspace of the United 


28 Smith v. Smith, 110 Mass. 302 (1872). 

29 Puroto v. Chieppa, 78 Conn. 401, 62 Atl. 664 (1905). 

30 Cumberland Tel. & Tel. Co. v. Barnes, 30 Ky. 1290, 101 S.W. 301 (1907). 

31 Ackley v. Central States Elec. Co., 204 Iowa 1246, 214 N.W. 879 (1927); Graves 
v. Interstate Power Co., 189 Iowa 227, 78 N.W. 376 (1920); Butler v. Frontier Tel. Co., 
186 N.Y. 486, 79 N.E. 716 (1906). 

32 Munro v. Williams, 25 Conn. 377, 109 Atl. 109 (1920); Hall v. Browning, 195 
Ga. 423, 24 S.E.2d 392 (1943); Whittaker v. Stangvick, 100 Minn. 386, 111 N.W. 295 
(1907); Herrin v. Sutherland, 74 Mont. 587, 241 Pac. 328 (1925). 

33 See SHipMAN, COMMON Law PLeEapING 76 (3d ed. 1923). 

34260 U.S. 327, 43 Sup. Cr. 135 (1922). 

35 West Side Elevated R.R. v. Springer, 171 Ill. 170, 49 N.E. 416 (1898); accord, 
City of Chicago v. Sexton, 408 Ill. 351, 97 N.E.2d 287 (1951). 

36 328 U.S. 256, 66 Sup. Cr. 1062 (1945). 

37 Appellee owned a small tract of land built up with a house and a few other 
buildings less than a half-mile from a large military airbase. The record showed that 
four-motored bombers customarily passed over the top of appellee’s residence at a 
height of 67 feet or less. 

88 “Tr is an ancient doctrine that at common law ownership of land extended to 
the periphery of the universe—Cujus est solum ejus usque ad coelum. But that doc- 
trine has no place in the modern world.” United States v. Causby, supra note 36, at 
257, 66 Sup. Cr. at 1063. 

3952 Stat. 973 (1938), 49 U.S.C. §§ 401-682 (1953). Section 403 declares: “There 
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States, it nevertheless found that by reason of the frequency and low altitudes 
of the flights in question the appellee had suffered a substantial deprivation of 
his property. The case is important for two reasons: first, it seems to recognize 
that the surface owner has ownership rights in the superadjacent space,* and 
second, it suggests a rule of thumb for determining the vertical limits of such 
ownership.*! Since the Causby decision the United States Court of Claims has 
awarded compensation for several takings occasioned by low flying military 
aircraft.42 


The Subdivision Question 


Although considerable support may exist for an argument as to ownership, 
there would seem to be little if any authority for the proposition that the surface 
owner may actually subdivide the airspace and convey a portion to another. A 
few zealous commentators #3 have suggested that the long series of cases uphold- 
ing conveyances of fee interests in single rooms or upper stories of buildings #4 
constitute judicial recognition of the right to sell a stratum of space. Two fac- 
tors, however, would seem to render these cases rather dubious authority for the 
proposition advanced. First, it has been recognized since Coke’s time that land 
or real property includes not only the soil but whatever is permanently affixed 


is hereby recognized and declared to exist in behalf of any citizen of the United States 
a public right of freedom of transit . . . through the navigable airspace of the United 
States.” Section 180 of the Air Commerce Act, 44 Stat. 568 (1926), 49 U.S.C. 171 
(1952), provides that the term “navigable airspace” means airspace above the minimum 
safe altitudes of flight prescribed by the Civil Aeronautics Authority. 

40““We have said the airspace is a public highway. Yet it is obvious that if the 
landowner is to have full enjoyment of the land, he must have exclusive control of 
the immediate reaches of the enveloping atmosphere. Otherwise buildings could not 
be erected, trees could not be planted, and even fences could not be run. The principle 
is recognized when the law gives a remedy in case overhanging structures are erected 
on adjoining land. The landowner owns at least as much of the space above the ground 
as be can occupy or use in connection with the land.” United States v. Causby, supra 
note 36, at 264, 66 Sup. Ct. at 1067. (Emphasis added.) 

41 The test, as suggested by the last sentence of the quotation in the immediately 
preceding footnote and other parts of the opinion, seems to be whether ownership of 
the space to the height in question is reasonably necessary for the full enjoyment and 
exploitation of the owner’s land. This would apparently include more than the space 
he actually “occupies” in a physical sense through the erection of a building or the 
like. The problem of fixing the upper limits of a landowner’s rights has arisen in 
several aircraft trespass cases. See Hinman v. Pacific Transport, 84 F.2d 255 (9th Cir. 
1936); Smith v. New England Aircraft Co., 270 Mass. 511, 170 N.E. 835 (1930). The 
decisions have not been harmonious in either reasoning or result. Hackley, Trespassers 
in the Sky, 21 Minn. L. Rev. 773 (1937). Further discussion would not seem warranted 
since under any of the theories advanced the landowner would be able to convey rights 
in the super-adjacent space to the extent that he could physically occupy it by erecting 
a structure. 

42 Matson v. United States, 171 F. Supp. 283 (Ct. Cl. 1959); Dick v. United States, 
169 F. Supp. 491 (Ct. Cl. 1959); Highland Park v. United States, 161 F. Supp. 751 
(Ct. Cl. 1958). 

43 Bell, Air Rights, 23 Int. L. Rev. 250 (1928); Note, 21 Notre Dame Law. 143 
(1946). 

44 McConnel v. Kibbe, 43 Ill. 12 (1867); Thorn v. Wilson, 110 Ind. 325, 11 N.E. 
230 (1887); Badger Lumber Co. v. Stepp, 157 Mo. 266, 57 S.W. 1059 (1900). 











310 LAW FORUM [ VoL. 1960 


thereto.*® Thus, the sale of an upper story of a building could be considered 
the same as a sale of the top ten feet of a mountain; both are real estate so far 
as the law is concerned. Second, it has been uniformly held that, after the 
destruction of the room or story in question, the purchaser has no interest or 
title to the space formerly occupied by the premises.4¢ This strongly suggests 
that only the walls were actually conveyed in the first instance, and not the 
space between the walls. 

But the mere absence of specific authority for the practice of subdividing 
air is not necessarily determinative. The proper question at this point would 
seem to be: if the surface owner owns the space to the extent that he can main- 
tain a trespass action and demand compensation for governmental taking, why 
shouldn’t he be allowed to divide it up and convey it to another? 47 What policy 
would be thwarted if airspace conveyances were freely permitted? One argu- 
ment advanced against treating airspace like any other property is that air is a 
highly fluid, incorporeal substance incapable of being possessed or “owned” 
long enough for any one to convey it to another.*8 This view confuses airspace 
with air. Clearly no one could convey any rights in the gaseous substance which 
surrounds the earth. The question is whether airspace as an abstract dimension 
can be owned and conveyed to another. Approached in this manner, a desig- 
nated portion of airspace is no different than a lot, parcel, or acre of land, all 
of which are equally abstract dimensions in their primary and technical sense 
as contradistinguished from their referential sense.*® 


Airspace Statutes 


Turning from case law to statutory enactments, it would seem that all 
doubts as to ownership of airspace have been erased in at least twenty-one 
states 5° through the adoption of the Uniform State Law for Aeronautics, pro- 
mulgated by the National Conference of Commissioners on Uniform State Laws 
in 1922. Section 3 provides: 


“The ownership of the space above the lands and waters of this state is 
declared to be vested in the several owners of the surface beneath, subject 
to the right of flight described in section 4.” 51 


45 Trrrany, Reat Property § 8 (new abr. ed. 1940). 

46 See Weaver v. Osborne, 154 Iowa 10, 134 N.W. 103 (1912), and cases discussed 
therein. 

47 A commonly recognized attribute of property ownership is the right to freely 
convey such property to another. Buchanan v. Warley, 245 U.S. 60, 38 Sup. Ct. 16 
(1917). 

48“The substance air is a moving gas, highly compressable, and fluid. It cannot 
be said to be so constant in nature as to attach to itself the attributes of property, 
such as land... .” Fixer, Law or AviaTIOn 26 (1927). To avoid needless confusion, 
the drafters of the early airspace conveyances purposely excluded all references to 
“air.” When referring to each subdivision or lot, they used the terms “land, property 
and space.” McMicwaet, Rear Estate Suspivistons 265 (1949). 

4° Abstractly, an acre is an area of 43,560 square feet. Referentially, it is a common 
measure of land. 

50 Arizona, Delaware, Georgia, Hawaii, Idaho, Indiana, Maryland, Michigan, 
Minnesota, Missouri, Montana, Nevada, New Jersey, North Carolina, North Dakota, 
Pennsylvania, South Carolina, South Dakota, Tennessee, Vermont, and Wisconsin. 
Kuenhl, Uniform State Aviation Liability Legislation, 1948 Wis. L. Rev. 356 (1948). 

51 Uniform Aeronautics Act § 3, 11 Unir. Laws ANN. 160 (1938). 
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Although the act itself was withdrawn in 1943 from the active list of uniform 
state laws recommended for adoption,5? none of the enacting states appear to 
have made any moves toward repeal of their respective statutes. 

Two states, New Jersey and Colorado, have clearly settled all questions 
as to ownership, subdivision, and conveyance to third parties with the following 
statute: 


“Estates, rights and interests in areas above the surface of the ground, 
whether or not contiguous thereto, may be validly created in persons or 
corporations other than the owner or owners of the land below such areas 
and shall be decreed to be estates, rights and interests in land.” 5% 


In 1927 Illinois adopted a somewhat unique law entitled “An Act to Increase 
the Power of Railroad, Union Depot, and Terminal Companies.” 54 The statute 
specifically empowers railroads to divide their real estate into different lots or 
levels, and to sell or lease any part or parts of such real estate at, above, or below 
the surface of the ground, providing there is no impairment of the property for 
railroad purposes.*5 One writer has suggested that it was enacted as a legislative 
approval or sanction of what was currently being done in the Chicago Daily 
News and Marshall Field & Company airspace transactions of that year.5¢ The 
specific references within the act to “buildings” and “foundations” would seem 
to bear out the correctness of this comment. 


52 Mace, Ownership of Airspace, U. Cinn. L. Rev. 343 (1948). 

53 Coto. Rev. Stat. c. 118, § 12-1 (1953); N.J. Srat. ANN. c. 46, § 3-19 (1957. 
For a discussion of these statutes, see respectively, Barnhill, The Creation of Estates in 
Airspace, 25 Rocky Mr. L. Rev. 354 (1953); 52 Harv. L. Rev. 335 (1938). 

54 Iti. Rev. Stat. c. 114, § 174a (1959). The statute reads: “[W]henever any rail- 
road, union depot or terminal company is the owner, in fee, of real estate susceptible of 
other than railroad uses without abandonment of such railroad uses, or different levels 
or parts of different levels of which real estate may be devoted to such other uses 
without unreasonable impairment of the use of the remainder for railroad purposes, 
or part of said real estate above or under the part thereof needed in such company’s 
railroad operations (with reasonable use of the surface and subsurface of said real 
estate for foundation and other incidental uses) may be utilized or developed for 
buildings or other structures to be used in other than the railroad business, such rail- 
road, union depot or terminal company may improve and utilize and develop the part 
of such real estate so susceptible of such other uses, so as to obtain the benefit thereof 
and may subdivide the separate level or levels susceptible of such other uses into lots 
and blocks, construct elevated streets, walks, and other appurtenances and facilities 
proper to such development; and may sell, convey and transfer to purchasers any 
separable part or parts (singly or combined) of such real estate at, above, or below 
the natural surface of the ground, susceptible to other uses, or may lease to others such 
part or parts thereof as said company may at any time elect: Provided, that the plans 
of such development, improvement, utilization or other use (and any subsequent modi- 
fication thereof), and the conveyance, transfer, or lease proposed in each instance be 
first approved by the Illinois Commerce Commission and said Commission finds that 
the use of such part or parts of said land or lands so susceptible of or separable for 
other uses will not unreasonably impair the remainder of said real estate for railroad 
purposes.” 

55 Of course, the railroad must be the fee owner of its property. If the property 
in question was condemned for railroad purposes, the railroad may in fact have only 
an easement. See Ix. Const. art. III, § 13 (1870); Farmers Grain & Supply Co. v. 
Toledo, P., & W.R.R., 316 Ill. App. 116, 44 N.E.2d 77 (3d Dist. 1942). 

56 Reeve, INFLUENCE OF THE METROPOLIS ON Property 181 (1954). 
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The Illinois statute leaves open one question: does the limitation of the act 
to railroads mean that only railroads can subdivide and convey airspace, or does 
the act rather imply that it was intended to enable railroads to do what other 
landowners were assumed already capable of doing? The latter would seem 
to be the preferable interpretation, but certainly an argument could be made 
for both positions. 


Conclusions on Airspace Ownership 


The preceding discussion would seem to warrant the following conclusions: 
first, in almost all jurisdictions, including Illinois, the surface owner is probably 
regarded as owner of the superadjacent space up to a reasonable height; second, 
the right to subdivide and convey airspace is specifically recognized in three 
states, and as to the remainder of the states, there would seem to be no rational 
reason or policy for reaching a different result. 


Future AirsPACE SUBDIVISION AND UTILIZATION 


Undoubtedly the area of greatest growth in the future, as in the past, will 
be that of skyscraper construction over railroads. As the demand for business 
space in the heart of the larger cities increases, the large open spaces over down- 
town tracks and terminals will become more and more alluring to the eyes of 
the entrepreneur. A quick glance at a map of downtown Chicago, for example, 
reveals a vast area of trackage space which could be very profitably utilized for 
construction purposes.57 Reference has already been made 5® to the Illinois 
Central’s development plans for its terminal track area east of Michigan Avenue 
and north of Grant Park. According to a former Chicago city planning di- 
rector,°® the plan encompasses approximately 80 acres of yards and trackage. 
The area has already been platted into a checkerboard of 18 lots comprising 
nearly 50 airspace acres. The new Prudential Building is constructed on lot 
number One of this subdivision. The remaining 30 acres has been reserved for 
a criss-cross pattern of streets and avenues between the lots. 

It is likely that the space developers will continue to demand a fee interest 
from the railroads in view of the fact that most railroad property is under a 
general mortgage.®® The obvious danger of settling for a long term lease is that 
it could be taken away in a foreclosure sale in the event that the railroad would 
be unable to meet its obligations. 

Airspace construction, of course, is not limited to building over railroads. 
There is no reason why a building could not be constructed wholly or partially 
over a street or sidewalk. Airspace subdivision principles might also prove use- 
ful in widening present streets or creating new streets in heavily built up urban 
areas. By eminent domain the city could acquire a shaft of airspace at street 
level running through the center of the building or along one side. This would 
permit the construction of a tunnel beneath the main portion of the building 
or an arcade notched into the side on which the street is to be widened.6! The 


57 For a brief discussion of Chicago’s potential areas, see McMicuaet, ReaL Estate 
Suppivisions 265 (1949). 

58 See note 4 supra. 

59 Gardner, A New Form for Chicago’s Skyline, 11 URBAN Lanp 3 (Oct. 1952). 

60 See Bell’s discussion of several problems arising from railroad mortgages in 
Air Rights, 23 It. L. Rev. 250, 260-261 (1928). 

61 This possibility is suggested in REEVE, op. cit. supra note 56, at 187. 
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owner would retain the remainder of the building for his usual business purposes. 

Utilization of airspace on a large scale may also be the answer to the present 
transportation problems of many cities. For example, San Francisco is currently 
studying the feasibility of constructing an elevated monorail transit system. 
Unlike the ordinary elevated railroad, the light-weight monorail system requires 
only a minimal support structure. One report ® has suggested that a single line 
of T-shaped or V-shaped pillars would be sufficient to support two monorail 
tracks. Since each pillar would probably occupy no more than a square yard 
at its base, it would be possible to build a monorail structure down the middle 
of a street without undue interference. Or it might be possible to run the 
structure directly over the tops of the buildings in outlying areas if conditions 
permitted the placing of pillars intermittently between the buildings. Perhaps a 
large arterial transit system running into the heart of the city could be con- 
structed in this manner without disturbing a single existing structure. Moreover, 
the cost of acquiring the necessary airspace and pillar lots would probably be 
only a small fraction of the cost involved in the ordinary condemnation for a 
new street. 

A market for airspace is likely to develop in connection with the use of 
helicopters and the construction of helioports in urban areas.®? In order to avoid 
the possibility of a trespass suit,°* the helioport owner may find it feasible to 
buy up “highways” of airspace to different points about the city. An easement 
would perhaps accomplish the same result, but there might be some difficulty 
in transferring it to a successor.®° Airports too may find it desirable to purchase 
the airspace for a considerable distance around their runway approaches in order 
to foreclose future construction of nearby radio towers or- other structures of 
objectionable heights. 

What impact new developments in the field of anti-gravitational mechanics 
may have upon the utilization of airspace is a question which must be left for 
the engineer. Suffice it to say that revolutionary advances in architectural de- 
signs or transportation forms could well multiply man’s present abilities to 
utilize airspace apart from simultaneous use of the subjacent surface. 

Thus, there would seem to be every reason to believe that the practice of 
airspace subdivision will continue to grow at a rapid pace throughout the nation. 
Clearly its future depends not only upon the ingenuity of the engineer, but also 
upon the imagination and skill of the modern lawyer. 


R. JEROME PFISTER 


EMINENT DOMAIN—DAMAGES TO LAND NOT TAKEN 


Eminent domain may be defined as the power of the sovereign, or those to 
whom its power has been delegated, to take private property for public use 


62 MonoralL Enc’r & Constr. Corp., REPORT TO THE City AND CouNTY oF SAN 
Francisco ON Monorail Rapip Transit 19 (1954). 

68 For a very informative article on the general topic of helicopter transportation 
and urban helioports, see Pogue & Neal, Legal Aspects of Planning for Urban Helio- 
ports, 46 Va. L. Rev. 84 (1960). 

6 The Causby rationale would seem to apply to helicopters as well as four- 
motored bombers if they are operated so close to the landowner’s buildings as to con- 
stitute an interference with the owner’s peaceable enjoyment and use of his property. 


6 Burpy, REAL Property 51 (2d ed. 1954). 








314 LAW FORUM [| VoL. 1960 


without the owner’s consent.! This ancient power? is an inherent attribute of 
the sovereignty of the state, and is said to be necessary to the very existence of 
government.’ It is, of course, restricted by the provision, found in the Federal 
Constitution ¢ and the constitutions of nearly all the states,5 that just compensa- 
tion shall be given when property is appropriated for public use.6 In general, 
“just compensation” means the payment of such a sum of money as will make 
the owner whole, so that he will not be poorer, nor richer, by reason of his 
property being taken.? 

Where all of the condemnee’s property is taken, he clearly is entitled to 
recover its fair market value,’ often defined as the price for which the owner, 
if desirous of selling, would under ordinary circumstances have sold the prop- 
erty, and for which a person desirous of purchasing would have purchased it.® 
But quite frequently the taker requires only a portion of the owner’s property 
or causes damage to the property although no part is actually taken. The ques- 
tion then arises whether the owner may recover for the consequential, severance, 
or incidental damages suffered by the land not taken.!° It is the purpose of this 


1Department of Pub. Works & Bldgs. v. Kirkendall, 415 Ill. 214, 112 N.E.2d 611 
(1953); 1 NicHots, Eminent Domain § 1.11 (3d ed. 1950). While the term “property” 
may be said to include personalty as well as realty, it is rare to find a case involving 
the taking of personalty. 

2The term “eminent domain” seems to have been originated by Hugo Grotius 
in his work “De Jure Belli et Pacis,” written in 1625. “[T]he property of subjects is 
under the eminent domain of the state, so that the state or he who acts for it may use 
and even alienate and destroy such property, not only in the case of extreme necessity 
... but for ends of public utility... .” Lib. III, c. 20. 

31 NicHots, EMINENT Domain § 1.14(2) (3d ed. 1950). 

4U.S. Const. amend. V. A similar limitation on the power of the states has been 
held to be contained in the fourteenth amendment. McCoy v. Union Elevated R.R., 
247 U.S. 354, 38 Sup. Cr. 504 (1918). 

5 North Carolina has no such provision but recognizes the fundamental right to 
compensation by judicial decision. Shute v. City of Monroe, 187 N.C. 676, 123 S.E. 71 
(1924). Similarly, New Hampshire makes no positive assertion of the necessity for 
compensation, N.H. Const. or 1784, Part of the First, 12th Article, but it is assured by 
the judiciary. Opinion of the Justices, 66 N.H. 629, 33 Atl. 1076 (1891). 

6 The Illinois Constitution provides that “private property shall not be taken or 
damaged for public use without just compensation.” ILL. Const. art. II, § 13. This pro- 
vision is augmented by statute. Eminent Domain Act, ILL. Rev. Stat. c. 47, § 1 (1959). 
The police power of the state is generally immune from the constitutional requirement 
of compensation. 1 NicHots, Eminent Domain § 1.42 (3d ed. 1950). And see discus- 
sions in Sanitary Dist. v. Chicago & Alton R.R., 267 Ill. 252, 108 N.E. 312 (1915), and 
State ex rel. Rich v. Idaho Power Co., 346 P.2d 596 (Idaho 1959). 

7 Chicago v. Cunnea, 329 Ill. 288, 160 N.E. 599 (1928). 

8 F.g., Forest Preserve Dist. of Cook County v. Hahn, 341 Ill. 599, 173 N.E. 763 
(1930); Phillips v. Town of Scales Mound, 195 Ill. 353, 63 N.E. 180 (1902) (“fair cash 
market value”). 

® E.g., Forest Preserve Dist. of Cook County v. Hahn, supra note 8; City of Chi- 
cago v. Farwell, 286 Ill. 415, 121 N.E. 795 (1919). 

10For purposes of this article the following definitions will be followed: 

(1) Consequential damage—damage affecting the market value of the owner’s 


land, no part of which is actually taken, occasioned by the use of the land condemned. 
(2) Severance damage—damage affecting the market value of the remainder of 





| 
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article to deal with the problems raised by these and related questions. Where 
applicable, Illinois law will be emphasized. 


CoNSEQUENTIAL DAMAGES 


Although no part of his land is actually taken, a landowner may neverthe- 
less suffer damages to his property when adjoining land is acquired for public 
use by eminent domain. For example, access to a person’s property from a 
highway may be cut off by a change in grade of the highway in the construction 
of a bridge.1! Or, an owner’s easements of light and air may be destroyed by 
the building of an elevated railroad adjacent to his land which also tends to de- 
crease the value of his land because of the noise, vibrations, and dust accompany- 
ing its operation.12 Whether the owner may recover for the consequential 
injury to his land is largely dependent upon the constitutional provision in his 
particular jurisdiction. Some state constitutions provide that “just compensation” 
must be made for “taking or injuring” private property,!* while the Federal 
Constitution 14 and other state constitutions !5 merely specify “just compensa- 
tion” for “taking of property for public use.” 

In general, where the constitutional provision of a state is phrased in terms 
of “taking” only, no recovery is allowed an abutting landowner for conse- 
quential damages. Such damages are given the label of “damnum absque 
injuria”—damage without injury.17 Compensation is allowed only where there 
has been an actual physical invasion or appropriation of the property and dam- 
age results.18 

However, such a doctrine is fraught with hardship to the damaged land- 
owner. In numerous cases the construction and maintenance of a public im- 


the owner’s land where part of the whole tract is taken for public use, and occasioned 
by the severance or use of the portion taken. 

(3) Incidental damage—damages which entail some expense to the owner but 
which do not affect the market value of the premises. 

It should be noted that these terms are often used interchangeably by many courts, 
including those from the same jurisdiction. There are literally thousands of cases deal- 
ing with this subject matter and quite naturally many of these decisions are in conflict, 
not only in terminology but in result. 

11 F.g.. Rigney v. City of Chicago, 102 Ill. 64 (1882); McCormick v. Illinois, 6 
Ill. Ce. Cl. 213 (1929). 

12 F.g., Geohegan v. Union Elevated R.R., 266 Ill. 482, 107 N.E. 786 (1915). 

13 F..g., Cau. Const. art. 1, § 14; Mo. Const. art. 1, § 26. 

14U.S. Const. amend. V. 

15 F.g., FLa. Const. Dect. or RicHts § 12; Ws. Const. art. 1, § 13. 

16 Selden v. Jacksonville, 28 Fla. 558, 10 So. 457 (1891); Randali v. Milwaukee, 212 
Wis. 374, 249 N.W. 73 (1933). “The immunity from liability for incidental injuries is 
attended with a considerable degree of hardship to the private landowner, and has not 
been adopted without some judicial protest. But . . . if railroad companies were liable 
to suit for such damages upon the theory that with respect to them the company is 
a tortfeasor, the practical result would be to bring the operation of railroads to a stand- 
still. And, on the whole, the doctrine has become so well established that it amounts 
to a rule of property, and should be modified, if at all, only by the lawmaking power.” 
Richards v. Washington Terminal Co., 233 U.S. 546, 554, 34 Sup. Cr. 654, 657 (1914). 

17 Sauer v. City of New York, 180 N.Y. 27, 72 N.E. 579 (1904), aff'd, 206 U.S. 536, 
27 Sup. Ct. 686 (1907). 

18 F.g., Selden v. Jacksonville, swpra note 16; JAHR, Eminent Domain § 51 (1953), 
and cases cited therein. 
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provement has the effect of rendering the owner’s land practically useless; yet 
under the damnum absque injuria rule the owner is denied recovery of every- 
thing. 

Many courts, therefore, attempt to circumvent the “taking only” provision 
by a liberal expansion of the definition of acts which will constitute a “taking.” 
Thus, some courts have allowed recovery where the construction of a public 
improvement results in a direct physical injury to the property,!® such as the 
piling of sand or earth on the land, or flooding it with water.2° A number of 
courts have expanded the definition of “taking” even further to include any 
serious interference with the elementary rights growing out of ownership of 
property, including the destruction or restriction of use and enjoyment.2! Like- 
wise, the state legislatures have been active in toning down the harshness of their 
constitutional dictate by authorizing the payment of damages as an adjunct to 
the delegation of the power to take.?2 

Where the constitutional provision calls for compensation for the “taking 
or damaging” of private property for public use there is little trouble in grant- 
ing an abutting landowner recovery for damage done to his property.23 The 
words “or damaging” clearly indicate an intention to recompense a property 
owner consequentially harmed by the exercise of eminent domain so long as the 
injuries are not remote, speculative, or contingent.?4 

The Illinois treatment of the problem of recovery for consequential dam- 
ages bears some discussion. Originally, Illinois had a provision authorizing com- 
pensation for the “taking” of land.25 While the Illinois courts at first required 
that there be a direct physical invasion of the owner’s property in order to 
recover under this provision, it was later recognized that a public use resulting 
in a physical injury to the abutting landowner’s property amounted to a “tak- 
ing.” 26 In 1870, the constitution was amended and the words “or damaging” 


19 F.g.. Hooker v. New Haven & Northhampton Co., 14 Conn. 146 (1846). See 
general discussion in United States v. General Motors, 323 U.S. 373, 65 Sup. Ct. 357 
(1945). 

20 Nevins v. City of Peoria, 41 Ill. 502 (1866) (change in grade of street caused 
flooding during rain and left a stagnant pool nearby). 

21 See, e.g., Morrison v. Clackmas County, 141 Ore. 564, 18 P.2d 814 (1933). 

22 F.g., Smith v. State Highway Comm’n, 346 P.2d 259 (Kan. 1959); In re Soldiers 
& Sailor’s Memorial Bridge, 308 Pa. 487, 162 Atl. 309 (1932). 

23 See, e.g., Mc Candless v. Los Angeles, 214 Cal. 67, 4 P.2d 139 (1931); Guaranty 
Sav. & Loan Ass’n v. Springfield, 346 Mo. 79, 139 S.W.2d 955 (1940). Whether the 
property is “taken” or “damaged” still remains an important question, however. Where 
no part of an owner’s land is taken and damage is occasioned to his property, the 
owner is not entitled to have condemnation proceedings instituted to determine damage 
to his property caused by the public improvement, but is left solely to an action at 
law. People ex rel. Pratt v. Rosenfield, 399 Ill. 247, 77 N.E.2d 697 (1948); People ex rel. 
Tyson v. Kelley, 379 Ill. 297, 40 N.E.2d 510 (1942). The provision in the constitution 
relating to eminent domain does not require the ascertainment and payment of such 
damage as a condition precedent to the exercise of the right. White v. Metropolitan 
West Side Elevated R.R., 154 Ill. 620, 39 N.E. 270 (1894). 


*4 City of Winchester v. Ring, 312 Ill. 544, 144 N.E. 333 (1924). 

25 Trt. Const. art. XIII, § 11 (1848). For an excellent article on the Illinois law, 
see Symposium—Methods of Establishing “Just Compensation” in Eminent Domain 
Proceedings in Illinois—Damages for Land Not Taken, 1957 U. IL. L.F. 289, 296-302. 


*6 Nevins v. City of Peoria, 41 Ill. 502 (1866). In this case construction by the city 
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were added.?7 The courts quickly completed the cycle and followed the clear in- 
tent of the legislature. In Rigney v. City of Chicago,?® the court stated that the 
new constitution was intended to afford redress in a class of cases for which no 
remedy was allowed under the old constitution.2® Henceforth, it was said, re- 
covery could be had upon the showing of “some direct physical disturbance of 
a right, either public or private, which the plaintiff enjoys in connection with 
his property and which gives it an additional value, and that by reason of such 
disturbance he has sustained a special damage with respect to his property in 
excess of that sustained by the public generally.” 3° 

Opportunity still existed for a restrictive interpretation of the new con- 
stitutional provision and the Rigney rule. The word “property” could have been 
confined to mean the res alone, as it had been previously. However, the courts 
refused to retreat to such a narrow view and held that the meaning of the term 
“property” embraced the notions of both the tangible res and the intangible 
rights of user, enjoyment, and dominion.?! Thus, recovery of just compensation 
was allowed for damages caused to an easement,®? a limitation to a right of 
access,33 impairment of a right to the natural flow of water,34 disturbance of 
lateral support,®5 and destruction of a franchise right in a highway.3¢ 

However, not every possible injury which might be occasioned by a public 
improvement is recoverable; the injury occasioned must be proximate and 
special.37 There are some injuries which are necessarily incident to ownership 
of property for which the law does not afford relief, even though the value of 


resulted in a change in grade of a road, causing the owner’s prémises to be flooded in 
time of rain and a stagnant pool to remain nearby. Recovery was allowed for the direct 
injury though there was no actual appropriation. 

27 Ti. Const. art. II, § 13. 

28 102 Ill. 64 (1882). The city built a bridge along Halsted Street across Kinzie, 
220 feet west of the plaintiff’s premises, which fronted on Kinzie. The effect was to 
cut off all communication with Halsted, a busy thoroughfare, by way of Kinzie. Re- 
covery was allowed for the decrease in value of the premises due to the limitation on 
access. 

29 Accord, Metropolitan West Side Elevated R.R. v. Goll, 100 Ill. App. 323 (1st 
Dist. 1902); Marshall v. City of Chicago, 77 Ill. App. 351 (1st Dist. 1898). And see 
discussions in Horn v. City of Chicago, 403 Ill. 549, 87 N.E.2d 642 (1949), and Cuneo 
v. City of Chicago, 379 Ill. 488, 41 N.E.2d 473 (1942). 

80102 Ill. at 80. (Emphasis added.) Accord, Cuneo v. City of Chicago, supra 
note 29. 

31 Drainage Comm’rs of Dist. No. 8 in Town of Oakwood v. Knox, 237 Ill. 148, 
149, 86 N.E. 636, 637 (1908). “Property in land is the right of user and disposition and 
dominion to the exclusion of all others, and that is the sense in which it is used in the 
Constitution.” 

82 Village of Bradley v. New York Cent. R.R., 296 II]. 383, 129 N.E. 744 (1921). 

33 Department of Pub. Works & Bldgs. v. Wolf, 414 Ill. 386, 111 N.E.2d 322 (1953); 
Rigney v. City of Chicago, supra note 30. 

34 Eldred Drainage & Levee Dist. v. Wilcoxson, 365 Ill. 249, 6 N.E.2d 149 (1936). 

35 Cuneo v. City of Chicago, 379 Ill. 488, 41 N.E.2d 473 (1942). 

86 City of Belleville v. St. Clair County Turnpike Co., 234 Ill. 428, 84 N.E. 1049 
(1908) (charter given to turnpike company to exact tolls—“the interest in the turnpike, 
whether it be called a franchise or an easement, is a property right”). 

37 City of Winchester v. Ring, 312 Ill. 544, 144 N.E. 333 (1924); Rigney v. City of 
Chicago, 102 Ill. 64 (1882). 
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private property may be impaired. For instance, the building of a jail, police 
station, or fire house will generally cause a direct depreciation in the value of 
neighboring property, but such an effect is considered to be damnum absque 
injuria.38 The same is true of the building of a smallpox hospital,8® a water 
tower,*® or a school playground on adjoining land.*! The landowner in such a 
case is considered to be compensated for his injury by sharing in the general 
benefits secured to all by the creation of these improvements. 


Measure of Compensation for Consequential Damages 


Assuming that the abutting landowner is entitled to recover for consequential 
harm to his land, it is generally stated that the measure of his recovery is the 
depreciation in the market value of the land due to the damages accruing from 
the improvement.“ The depreciation is generally measured by the difference in 
the market value of the property before and after the improvement is con- 
structed.*3 

The term “market value” is, of course, a highly ambiguous term capable of 
many definitions, no one of which is entirely accurate. In general, definitions 
of market value are phrased in terms of the “what a willing seller would have 
sold for—what a willing buyer would have bought for” formula.*# Also, the 
courts uniformly agree that the valuation of the land is not limited to the price 
which would be paid for the land restricted solely to its present use.*5 Considera- 
tion is to be given to “all available uses,” 48 or, as the Illinois courts have phrased 


38 Tbid. (dicta). But cf. Mercer County v. Wolff, 237 Ill. 74, 46 N.E. 708 (1908) 
(jail). 

39 Frazer v. City of Chicago, 186 Ill. 480, 57 N.E. 1055 (1900). 

40 Barrows v. City of Sycamore, 150 Ill. 588, 37 N.E. 1096 (1894). 

41 Schuler v. Wilson, 322 III: 503, 153 N.E. 737 (1926). “The mere use of adjacent 
property as a school playground, even though causing a depreciation in the value of 
neighboring property, would not justify an action at law for damages or assessment 
of compensation in eminent domain proceedings.” 322 Ill. at 509, 153 N.E. at 740. Cf. 
City of Winchester v. Ring, supra note 36 (cemetery). 

424 NicHots, EMINENT Domain § 14.4 (3d ed. 1950), and the literally hundreds of 
cases cited therein. See, e.g., Kane v. City of Chicago, 392 Ill. 172, 64 N.E.2d 506 (1946). 
48 E.g., Capitol Bldg. Co. v. City of Chicago, 399 Ill. 113, 77 N.E.2d 28 (1948). 

“The market value means the fair market value of the property between one 
who wants to purchase and one who wants to sell, under usual and ordinary circum- 
stances.” Opelousas, G. & N.E.R.R. v. Bradford, 118 La. 506, 510, 43 So. 79, 80 (1907). 
“That value means the price that can be obtained under fair conditions as between a 
willing buyer and a willing seller when neither is acting under necessity, compulsion or 
peculiar and special circumstances.” Maher v. Commonwealth, 291 Mass. 343, 348, 197 
NE. 78, 81 (1935). See City of Chicago v. Farwell, 286 Ill. 415, 121 N.E. 795 (1919). 

Where property is not frequently bought and sold, such as churches, schools, 
railroads, and clubhouses, there is no real market value that can be determined. As to 
such property the law permits a resort to any evidence available to prove value, in- 
cluding the amount of business done or the use made of the property. City of Chicago 
v. Farwell, supra. 

451 Orcex, VaLuaTion UNpEeR EMINENT Domain § 29 (2d ed. 1953); see, e.g., 
United States v. Powelson, 319 U.S. 266, 275, 63 Sup. Ct. 1047, 1053 (1943). “That value 
may reflect not only the use to which the property is presently devoted but also that 
to which it may readily be converted.” 

46 Board of Hudson River Regulating Dist. v. Cady, 131 Misc. 768, 228 N.Y. Supp. 
159 (Sup. Cr. 1928). This is the phrase used in the great majority of jurisdictions. 1 
OrceL, VALUATION UNDER EMINENT Domain § 30 (2d ed. 1953). 
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it, to the “highest and best use,” 47 to which the property is adapted. However, 
importance is not to be attached to a use which is so remote and unlikely that 
it could hardly enhance the price at which the property could be sold at the 
time the damage is inflicted.*8 

In assessing a new valuation to the abutting land after the improvement has 
had its effect, consideration may be given to such elements as interruption of 
business,*® costs of restoration or repairs,®° and expenses of shoring,®! as well as 
the effect of the specific injury complained of. However, these factors are to 
be considered, not as independent items of damages, but only for their effect 
upon the market value of the land disturbed.5? 


SEVERANCE DAMAGES 


Where a parcel of land used as part of an entire tract is sought to be taken 
for public use, it is obvious that the landowner is not made whole if the taker 
is only required to pay for the segments taken. The value of the strip of land 
taken may be small or even nominal, but the consequences of the severance of 
the part from the whole—shrinkage in size, alteration in shape, obstruction on 
use, increased dangers from the use of the severed portion—may have a pro- 
found effect on the value of the balance remaining. 

Thus, it is universally held that when only a part of land is taken, compensa- 
tion must be given for the residue as well as for the part taken.53 It matters 
little whether the state constitution provides compensation for “taking” property 
or for “taking or damaging” since the damage to the remainder results directly 
and immediately from the taking of what was originally an integral part of a 
single tract.54 7 

However, in order to recover for severance damages the landowner must 
show more than the taking of a piece of property and a resultant fall in the 
value of other property owned by him. Severance damage is compensable only 
when the portion taken and the damaged remainder constitutes a single unit at 
the time of the taking.5® To establish that the several parcels are a single unit 


4" E.g., Department of Pub. Works & Bldgs. v. Barton, 371 Ill. 11, 19 N.E.2d 935 
(1939); Decatur Park Dist. v. Becker, 368 Ill. 442, 14 N.E.2d 490 (1938). 

481 OrcEL, VALUATION UNDER EMINENT Domain § 31 (2d ed. 1953). 

49 St. Louis, V. & T.H. Ry. v. Capps, 67 Ill. 607 (1872). 

50 Village of Bradley v. New York Cent. R.R., 296 Ill. 383, 129 N.E. 744 (1921) 
(railroad had to remove its tracks while a sewer was being constructed, and then replace 
them after completion of the sewer). 

51 Cuneo v. City of Chicago, 379 Ill. 488, 41 N.E.2d 473 (1942) (expenses in shoring 
up property due to construction of a subway recovered as part of the diminution of 
the fair cash market value of the land). 

524 NicHots, EMINENT Domain § 14.4 (3d ed. 1950). See Illinois Cent. R.R. v. 
Trustees of Schools, 212 Ill. 406, 72 N.E. 39 (1904). 

534 NicHOoLs, EMINENT Domain § 14.2 & n. 35 (3d ed. 1950). The author cites 
415 cases supporting this statement. “To say that such an owner would be compensated 
by paying him only for the narrow strip actually appropriated, and leaving out of con- 
sideration the depreciation to the remaining land by the manner in which the part was 
taken, and the use to which it was put, would be a travesty upon justice.” United States 
v. Grizzard, 219 U.S. 180, 185, 31 Sup. Cr. 162, 164 (1911). 

54 See 4 NicHots, Eminent Domain § 14.1(2) (3d ed. 1950). 

55 Sharp v. United States, 191 U.S. 341, 24 Sup. Cr. 114 (1903). 
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the owner must show that they are physically contiguous, united in use, and 
united in ownership.56 These three concepts are all interrelated and somewhat 
dependent upon one another. 

Ordinarily, the theory underlying recovery for severance damages con- 
templates that there be, in effect, a single physical unit from which a part is 
taken. If there is some substantial barrier separating the two tracts and hamper- 
ing their conjunctive use the two tracts cannot be thought of as contiguous. 
Thus, if an owner has two pieces of property on opposite sides of a public 
street and one is acquired, it is ordinarily not considered to be a partial taking.57 
However, mere “paper divisions”’—the divisions by lot lines found in the plat 
of the specific section—are usually considered to be nominal only and therefore 
disregarded.58 

Because of the large interrelationship between physical contiguity and 
unity of use, the requirement of physical contiguity of the land is not absolute. 
If it can be shown that the two parcels are used together as part of a single 
enterprise, the mere presence of a physical barrier such as a canal,5® street,®° 
fence,®! or railroad ® will not preclude recovery. In fact, one court ® has stated 
that “integrated use, not physical contiguity ... is the test,” though it recognized 
that physical contiguity is an important evidentiary factor in showing unity of 
use. 

Some courts have fashioned a rough formula for determining whether the 
parcels involved may be classified as united in use. It must be shown that the 
two parcels are “so inseparably connected in use that the taking of one will 
necessarily and permanently injure the other.” ®* Thus, in Peck v. Superior 


56 See generally Annot., 6 A.L.R.2d 1197 (1949). 

57 White v. West Side Elevated R.R., 154 Ill. 620, 39 N.E. 270 (1894). 

58 Metropolitan West Side R.R. v. Johnson, 159 Ill. 434, 42 N.E. 871 (1896). 

58 Cameron v. Pittsburgh & L.E.R.R., 157 Pa. 617, 27 Atl. 668 (1893). 

69 St. Louis, M. & S.R.R. v. Drummond Realty & Inv. Co., 205 Mo. 167, 103 S.W. 
977 (1907). 

61 City of Chicago v. Cruse, 337 Ill. 537, 169 N.E. 322 (1929) (hedge fence separated 
lot 23, used for house and garage, from lots 24 and 25, used for vegetable garden and 
play area for the children). 

82 Missouri, R. & N.R.R. v. Schmuck, 79 Kan. 545, 100 Pac. 282 (1909). 

63 Baetjer v. United States, 143 F.2d 391 (1st Cir. 1944), cert. denied, 323 U.S. 772, 
65 Sup. Ct. 131 (1944). In that case two tracts of land five or six miles apart on 
Vieques Island, were taken. The contention was made that these tracts were part of a 
single integrated property—Eastern Sugar Estates—the main part of which was located 
on Puerto Rico, ten miles away, and that severance damages should therefore be 
awarded. The fact that the properties were so separated was held not to preclude 
recovery if it could be shown that there was, in fact, unity of use between the lands 
on Vieques and those on Puerto Rico. 

But see Oakland v. Pacific Coast Lumber & Mill Co., 171 Cal. 392, 153 Pac. 705 
(1915). The court in that case argued that unity of use could not be considered a 
determinative factor. If it were, the court reasoned, it would not matter by how much 
the owner’s property was separated. A factory could be located in one county, its 
warehouse in another, and a sales agency in a third and interference with any one of 
these would, under the unity of use test, be an interference with the use of all. The 
court considered such a result absurd. 

6* City of Chicago v. Equitable Life Assur. Soc’y, 8 Ill. 2d 341, 346, 134 N.E.2d 
296, 299 (1956). 
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Short Line Ry.,® the petitioner owned a saw mill and several vacant lots across 
the street. The vacant lots were condemned for railroad purposes, but damage 
to the mill property was denied since the lots clearly were not necessary for 
operation of the business.® 

The Illinois courts apparently have been restrictive in their application of 
this test. In City of Chicago v. Equitable Life Assur. Soc’y,8? eminent domain 
proceedings were begun to acquire property being used as a parking lot by a 
department store. In refusing to award damages to the department store for 
the loss of the parking lot, the court emphasized that the two properties were 
acquired at different times, from different owners, and for different purposes. 


“The former is used for retail merchandising while the latter is used for 
public parking. . . . It may well be that the joint ownership is convenient or 
even beneficial, yet it cannot be said that the elimination of the free parking 
facilities will necessarily and permanently injure the store property.” ®8 


Likewise, in City of Quincy v. Best Plumbing © Heating Supply Co.,®® recovery 
was denied for damage to a lumber mill located three blocks from a lumber 
yard which was taken for a public parking lot, on the grounds that the two 
were merely convenient and beneficial to one another, but not necessary. 

The showing of a unity of use of the two parts is also required even where 
the land taken is unquestionably physically contiguous to the land not taken. 
In order to constitute a single tract the two parcels must be shown to have a 
common use or ‘e part of a common enterprise.”? If the parcels are of such dis- 
similar character as to require valuation for entirely different uses they cannot 
be considered to be a single tract.71 However, the fact that one part is not 
being put to any affirmative use at all will not preclude a finding of unity of 
use.?? 

Still another requirement for recovery of severance damages is a showing 
of unity of title of the two parcels.7? If there is some difference in ownership 
between the part taken and the remainder, a recovery of severance damages is 
precluded. This may also be true where the owner has different interests in 
each tract. Thus, recovery was denied where a person owned one portion of 
land in fee and had only a remainder interest in the other.74 Similarly, where 
a man owned one tract in fee and shared ownership of the other in joint tenancy 
with his wife, severance compensation was not awarded.75 However, in one 


6 36 Minn. 343, 31 N.W. 217 (1887). 

66 See also Kossler v. Pittsburgh, C.C. & St. L. Ry., 208 Pa. 50, 57 Atl. 66 (1904). 

87 Supra note 64. 

68 § [ll]. 2d at 346, 134 N.E.2d at 299. 

69 17 Tl. 2d 570, 162 N.E.2d 373 (1959). 

70 F.g., Hoeft v. Iowa, 221 Iowa 694, 266 N.W. 571 (1936). 

71 Stockton v. Marengo, 137 Cal. App. 760, 31 P.2d 467 (3d Dist. 1934). 

72 See David Bradley Mfg. Co. v. Chicago & So. Traction Co., 229 Ill. 170, 82 N.E. 
210 (1907). 

73 See, e.g., McIntyre v. Board of County Comm’rs, 168 Kan. 115, 211 P.2d 59 
(1949). 

74 Conness v. Indiana, I. & LR.R., 193 Ill. 464, 62 N.E. 221 (1901). 

7 Glendenning v. Stahley, 173 Ind. 674, 91 N.E. 234 (1910); cf. Tillman v. Lewis- 
burg Ry., 133 Tenn. 554, 182 S.W. 597 (1915) (one tract in fee, one with her husband 
as tenants by the entirety). 
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Illinois case,7* recovery was allowed where the petitioner owned a portion of the 
land in fee and had only an estate for years in the rest. 


Measure of Compensation for Partial Taking 


While the courts are nearly unanimous in allowing severance damages in 
partial taking cases, they are not agreed on the formula for measuring just 
compensation. There are three basic methods which have been used: (1) in- 
clusion of damage to the remainder in the value of the land taken; (2) value of 
the land taken plus damage to the remainder; and (3) the difference in the 
value of the land before and after the taking. In each of these formulas the 
“value” referred to is generally the market value of the land, and thus the factors 
of “highest and best use” and “willing buyer—willing seller,” previously men- 
tioned, are again important. 


Louisiana Rule—damage to remainder included in value of part taken 


Under the Constitution of Louisiana, an owner of land whose property is 
taken for levee purposes may recover only the value of the part taken. The 
Louisiana courts, while adhering to this rule, have insisted that this value shall 
be measured by appraising the value of the part taken with reference to the de- 
cline in value of the entire tract resulting from the taking.77 In Louisiana Soc’y v. 
Board of Levee Comm’rs,"® the court justified its action by stating: 


“(The statute] ... gives a right of action for the value of the property 
appropriated, and it would be as inconsistent with that grant to hold that 
such value can be ascertained merely by dividing the aggregate market value 
per square foot of the entire tract as it stood at the time of the appropriation, 
and attributing the quotient of the part which has been appropriated as it 
would be to apply that process to the ascertainment of the value of one-half 
of an oil painting, severed from the other half and so appropriated. . . .” 


While this position has been deemed sound from a viewpoint of valuation 
theory,”® it has been largely ignored by other courts as a rationale in partial 
taking cases. 

Value of part taken plus damages to remainder. This has been called the 
usual rule for determining compensation and is the one used in Illinois.8° By 
this formula the jury is to place a market value on the portion of the property 
appropriated and determine the damage to the remainder.8! The compensation is 
then the sum of the two amounts, though some courts require the value of the 
part and the damages to be kept separate.®? 


76 Chicago & E.R.R. v. Dresel, 110 Ill. 89 (1884). 

77 Louisiana Soc. v. Board of Levee Comm’rs, 143 La. 90, 78 So. 247 (1918); cf. 
Mayer v. Board of Comm’rs for Caddo Levee Dist., 177 La. 1119, 150 So. 295 (1933). 

78 143 La. at 119, 78 So. at 258. 

79 1 OrcEL, VALUATION UNDER EMINENT Domain § 49 (2d ed. 1953). 

8 F.g., County Bd. of School Trustees v. Elliott, 14 Ill. 2d 440, 152 N.E.2d 873 
(1958); City of Chicago v. Provus, 415 Ill. 618, 114 N.E.2d 793 (1953); Department of 
Pub. Works & Bldgs. v. Barton, 371 Ill. 11, 19 N.E.2d 935 (1939). 

81 JaHR, EMINENT Domain §§ 98, 100 (1953). 

82 See United States v. Crary, 2 F. Supp. 870 (W.D. Va. 1932). It may be import- 
ant to keep them separate so far as setting off of benefits is concerned. See Department 
of Pub. Works & Bldgs. v. Griffin, 305 Ill. 585, 137 N.E. 523 (1922). 
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Value of Part Taken. If the formula is literally interpreted it might be said 
to imply that the value of the part taken must be its value as a distinct piece of 
property in no way connected with the residue. Since the value of land taken 
is often, by itself, nominal, this will usually mean a small award for the part 
taken with a larger one for the severance damages. 

The obvious defect in such a rule is that it requires the determination of 
the market value of a piece of land that is not formally a separate piece of 
land and had no market value of its own before severance. The value of the 
land in question cannot be ascertained unless its relationship to the entire tract 
is calculated, and this relationship ordinarily will give a greater value than that 
inherent in the parcel as a separate tract.®* 

Thus, it is uniformly required that the land taken must be valued as a part 
of the entire tract of which it is a part.8* It is the “fair cash market value for 
its highest and best use of that part of the tract taken when considered in rela- 
tion to and as part of the entire tract, and not as a separate and distinct piece 
of real estate disconnected from the residue of the tract.” & 

Requiring a valuation of the portion taken as part of the whole does not 
solve all problems; in fact, it causes several. First of all, some valid means must 
be found of determining the proportionate value of the whole to be allotted 
to the part taken. Often resort is had to a physical division—(one-half of the 
property equals one-half of the value)—or an average unit price formula. While 
these methods may be adequate in the majority of cases, where the part taken 
is the most valuable part of the tract in quality, applying this measure would be 
highly inequitable, since a value would be attributed to the part which is lower 
than its real worth, and, at the same time, a value would be assigned to the re- 
maining property which is higher than its actual valuation.** This results in a 
much lower award than is actually due—less for the land taken and less in 
damage to the remainder. 

Perhaps the most serious problem caused by requiring evaluation of the 
part taken in relation to the whole is the possibility of awarding double damages 


83 4 NicHoLs, EMINENT Domain § 14.23 (3d ed. 1950). See, e.g., Illinois, I. & M. Ry. 
v. Hrmiston, 208 Ill. 100, 69 N.E. 880 (1904). 

§ JauR, EMINENT Domain § 103 (1953); see, e.g.. Department of Pub. Works & 
Bldgs. v. Griffin, supra note 82. 

85 City of Chicago v. Farwell, 286 Ill. 415, 425, 121 N.E. 795, 799 (1918) (instruc- 
tion to the jury approved). And see Chicago & M. Elec. R.R. v. Mawman, 206 Ill. 182, 
183, 69 NE. 66, 67 (1903). “The measure of respondent’s compensation is the fair cash 
market value of the land proposed to be actually taken, having proper regard to the 
location and advantages as to situation and the purposes for which it was designed and 
used, and the amount, if any, which their lands not taken would be depreciated in their 
fair cash market value by the construction and operation of the proposed road.” For 
another excellent instruction to the jury on measure of recovery, see Producer’s Wood 
Preserving Co. v. Commissioners, 227 Ky. 159, 12 S.W.2d 292 (1928). 

864 NicHots, EMINENT Domain § 14.231 (3d ed. 1950). See Green v. Board of 
Comm’rs, 163 La. 117, 111 So. 619 (1920) (part taken given disproportionate value 
because of shade trees on it). 

Matters are further complicated by the failure of trial courts to inform the 
jury of some means of proportioning value to the component parts. Most instruc- 
tions merely make general recitations that the jury is to find the value in view of 
the usefulness of the whole property, without mentioning any division. 1 Onrcet, 
VatuaTion Unpver Eminent Domain § 52 (2d ed. 1953). 
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to the owner.8? This would occur any time an element of value is included in 
the value of the land taken and is also included in the determination of the 
damages to the remainder. For instance, if the presence of fruit or shade trees 
on the part taken were included in its value by the jury, and the loss of the 
trees were also considered in the severance damages, there would be duplication 
of compensation.88 The jury should, therefore, be cautioned against including 
any severance damages in the value of the land taken. 

Valuation of damages to remainder. The usual definition of “damages to 
the remainder” is the depreciation in the market value of the remainder resulting 
from the taking of part of the owner’s property.8® The depreciation in market 
value is calculated by finding the difference between the market value of the 
severed land before and after the taking. 

This definition of the valuation of damages to the remainder presents the 
same problem as determining the value of the portion taken—giving a market 
value to something which was not in existence as a separate unit before the taking 
and which quite possibly does not now have an actual market value. In fact, 
one writer has said that in assuming that the remainder may be separately ap- 
praised by reference to its market value before and after the taking, it “thus 
aggravates, instead of avoiding, the difficulties raised by the artificial apportion- 
ment of the value of the whole between the part taken and the remainder. In 
thus failing to give a clear intimation of the line of demarcation between the 
value of the part taken and the damage to the remainder, it extends an open 
invitation to the jury to duplicate damages.” ®° 

The mathematics of the rule are likewise a source of confusion. The jury 
must first determine the market value of the entire property before the taking. 
A portion of this figure representing the value of the part taken is then sub- 
tracted, leaving as the difference the value of the severed land before the taking. 
The jury must then find the present market value of the residue and deduct it 
from its value prior to taking to arrive at the “damages to the remainder.” The 
sum of the value of the land taken and the damages to the remainder is the 
compensation awarded.®! 


Difference Between Fair Market Value Before and After Taking 


The “before-after” method has been used by courts in a large number of 
jurisdictions. Under this method, the amount of compensation is found by taking 
the difference between the fair market value of the whole tract before the taking 
and the fair market value of what remains after the taking.9? The tribunal must 
determine by what amount the land has decreased in value as a result of the 


87See generally 1 Orcet, VaLuaTION UNpDER EMINENT Domain § 52 (2d ed. 
1953). 

88 Peoria, B.& C. Traction Co. v. Vance, 234 Ill. 36, 39, 84 N.E. 607, 609 (1908). 
“Here appellees were clearly permitted to include in the value of the land taken, the 
element of injury to the remainder of the farm, and then to prove the damages to the 
remainder of the farm by reason of taking this strip, thus duplicating the compensation. 
. .. The appellant’s objection should have been sustained.” 

89 See, e.g., City of Chicago v. Provus, 415 Ill. 618, 114 N.E.2d 793 (1953). 

991 OrceL, VALUATION UNDER EMINENT Domain § 65 (2d ed. 1953). 

%1See Jaur, EMineNT Domain § 104 (1953). 

924 NicHots, EMINENT Domain § 14.23 & n.77 (3d ed. 1950) (approximately 350 
cases cited); see, e.g., Valentino v. Commonwealth, 329 Mass. 367, 108 N.E.2d 556 
(1952). 
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severance of a portion, the damage arising therefrom, and from the use which 
is to be made of the acquired land. 

It would thus seem that this rule provides an easier and more accurate 
measure of damage than does the “value of part taken-damage to remainder” 
dichotomy. The possibility of duplication of damage is avoided since the rela- 
tionship of the part taken to the entire tract is not considered. Also, the “before- 
after” rule has the important advantage of simplicity in application—simply 
finding the difference between the value before and the value after. 

One problem does arise from application of the “before-after” rule. When 
a public body appropriates land by eminent domain, the public use to which 
the land is devoted may tend to increase the value of surrounding property. 
If the improvement produces special benefits to the remainder of the owner’s 
severed land this increment in value is to be excluded from the compensation 
awarded.®8 On the other hand, if the benefit is general, i.e., accruing to the 
community at large, the courts ordinarily hold that the increase in value is not 
to be excluded.®* However, the effect of applying the “before-after” rule is to 
set-off both general and special benefits. Any enhancement in value resulting 
from the new improvement naturally causes an increase in the market value of 
the remainder (e.g., a “willing buyer” would pay more because of the nearby 
improvement). By increasing the “after” figure in the “before-after” formula 
the difference between the market value of the whole and the market value of 
the remainder is obviously reduced, and ergo the compensation.® And similarly, 
since the value of any special benefits have already been omitted from the 
award, when the government later seeks to tax the owner for the cost of 
the beneficial improvement, the result is a double payment—the deduction and 
the assessment. 

It would seem that the existence of these possibilities should not deter a 
court from applying what is otherwise a fair and accurate rule. While no easy 
solution is available for the problem of double payment for improvements, the 
setting off of general benefits probably could be avoided by a clear instruction 
to the jury to determine the increase in value of the remainder precipitated by 
the general benefit and deduct this figure from the market value of the re- 
mainder.% 


Elements of Damage 


No matter which formula is used in determining the amount of compensa- 
tion to be awarded to a landowner for the partial taking of his land, considera- 
tion must be given to any element of damage which results in a diminution of 


83 JanR, EMINENT Domain § 108 (1953). 

% Tbid. 

% Thus, in Wray v. Knoxville, L.F.& J.R.R., 113 Tenn. 544, 554, 82 S.W. 471, 
473 (1904), the court rejected the “before-after” dichotomy because, “Under the 
rule laid down by the learned trial judge we think it would be practically impossible 
for the witnesses to keep the matter of compensation separate and distinct and 
unaffected by the question of incidental benefit and damage, both general and 
special.” 

6 Cf, Himlar Coal Co. v. Kirk, 224 Ky. 383, 6 S.W.2d 480 (1928) (award not 
to exceed the difference in market value of the entire tract before and market value 
after, “excluding from both estimates any enhancement of the value of the land by 
reason of the prudent building or operation of the railroad”). 
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the value of the remainder.®? This is true whether the damage occurs because 
of the severance of a portion of the land, such as shrinkage in size, or from an 
injurious effect of the use to which the land taken is to be devoted,®* such as 
obstruction of ingress and egress. However, these separate elements are to be 
considered not as specific items of loss, but only in so far as they affect the market 
value of the residue.®? 

Not every element of damage is recoverable. To entitle the claimant to 
compensation for the detriment to the land not taken, he must prove by compe- 
tent evidence that there has been a direct physical disturbance of a right which 
he enjoys in connection with his property, resulting in special damage to his 
property in excess of that sustained by the public generally 1% (the same test 
used in determining compensability of consequential damages). Such injury 
must be direct and proximate—not merely within the realm of possibility or the 
owner’s imagination, or which simply affects his feelings.1°! Also excluded from 
consideration are those injuries which are regarded as speculative, remote, pro- 
spective, or contingent.!4? 

As stated above, one of the elements to be considered is the use to which 
the land taken is to be devoted, if it will have an injurious effect on the adjacent 
land. For example, if the land taken is to be used for a railroad the owner may 
generally recover for the depreciation in value of his remaining land due to the 
increased noise, smoke, and odor, the greater danger of fire, or inconvenience 
resulting in the use of his land.1°3 This does not mean that the jury may estimate 
the damage upon the assumption that a use most disadvantageous to the owner 
will be adopted. Only such uses which are reasonably probable in the near 
future may enter into the calculations.!°* Nor may consideration be given to 
damages which may arise because of the condemnor’s negligence in operation 
or improper construction, for such damages may be recovered when they occur, 
in an action at law.1% 


Specific Examples 


It is quite obvious that under such a general definition as “any element 
which results in diminution of value” there are an almost endless number of 


% City of Chicago v. Koff, 341 Ill. 520, 173 N.E. 666 (1930); Chicago, P. & St. L. 
Ry. v. Greiney, 137 Ill. 628, 25 N.E. 798 (1890). 

98 See, e.g., South Buffalo R.R. v. Kirkover, 176 N.Y. 301, 68 N.E. 366 (1903). 

% Chicago, P.& St.L. Ry. v. Graney, supra note 97. 

100 Illinois Iowa Power Co. v. Rhein, 369 Ill. 584, 17 N.E.2d 582 (1938); De- 
partment of Pub. Works & Bldgs. v. Hubbard, 363 Ill. 99, 1 N.E.2d 383 (1936); Illinois 
Power & Light Corp. v. Barnett, 338 Ill. 499, 170 N.E. 717 (1930) 

101 T]linois Power & Light Corp. v. Barnett, supra note 100; City of Winchester 
v. Ring, 312 Ill. 544, 144 N.E. 333 (1924). 

122 Illinois Power Co. v. Wieland, 324 Ill. 411, 155 N.E. 272 (1927); Illinois 
Power & Light Corp. v. Peterson, 322 Ill. 342, 153 N.E. 577 (1926). 

108 See, e.g., Chicago, P.& M.R.R. v. Atterbury, 156 Ill. 281, 40 N.E. 826 (1895). 

104Tf, for instance, a railroad is being built between two towns with no im- 
mediate probability of growth, the damage to be considered is only that which will 
arise from the few trains per day passing over the single or double track even 
though the amount taken could be used to build six tracks with trains passing every 
five minutes. 4 NicHots, EMINENT Domain § 14.232 (3d ed. 1950). 

105 See, e.g., Cleveland, C.& St.L. Ry. v. Smith, 177 Ind. 524, 97 N.E. 164 (1912) 
(dicta). 
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specific elements of damage which may be alleged. They range from removal 
of lateral support 1° to depreciation due to the tendency of gophers and squirrels 
to propagate on a railroad location.1°* The tendency of the courts has been to 
allow consideration of almost any kind of alleged damage so long as competent 
evidence is introduced to show that the possibilities of such injury are real and 
not remote or speculative. The burden of showing depreciation in value of the 
land not taken is on the owner under his cross-petition; the condemnor has the 
burden of showing the value of the land petitioned for.1°8 

The following discussion is, therefore, intended merely to illustrate some 
of the elements of damage which have been considered by the courts and either 
upheld or found wanting. 

Loss of productiveness of property. The effect of the partial taking upon 
the productive capacity or income of the remainder is one element which is 
material in determining damages.!9® Thus, loss in rental value, insofar as it affects 
the market value of the remainder, is a relevant factor,!1° although loss of rents 
during pendency of proceedings generally are not includible.124 

Interference with use of property. Where part of a plot of land is taken, a 
restriction on the use to which the remainder can be put often results. The fact 
that the size and shape of the land is altered may prevent it from being put to 
its most advantageous use and may also render the property less desirable to 
a prospective buyer.!!2 This necessarily reduces the fair cash market value of 
the land and is, therefore, a proper element of damage. 

Generally, evidence of inconvenience or obstruction to the use of the re- 
maining land is admissible in proving damage.!13 The usual-case in which this 
element is presented is where a public utility acquires sites for power line towers 
with an easement over the narrow strip adjacent. In these cases, the presence 
of the poles has been found to obstruct the cultivation of the farm,114 necessitate 
additional labor in cutting weeds around the poles,!!5 restrict the use of farm 
machinery,!!® increase the cost of crop dusting by airplanes,!!7 and provide a 
place for insects to propagate,!4§ all of which have been allowed as elements 
of depreciation to the remainder. Likewise, the cost of building additional fences 
is considered as an element of damage.!9 

Where easements of light, air, and view are interfered with, the value of 


106 Kane v. City of Chicago, 392 Ill. 172, 64 N.E.2d 506 (1946). 

107 Tdaho & W. Ry. v. Coey, 73 Wash. 291, 131 Pac. 810 (1913). 

108 T]linois Power & Light Corp. v. Talbott, 321 Ill. 538, 152 N.E. 486 (1926). 

1094 NicHots, EMINENT Domain § 14.243 (3d ed. 1950). 

110 City of Chicago v. Koff, 341 Ill. 520, 173 N.E. 666 (1930). 

111 Mosher v. Phoenix, 34 Ariz. 470, 7 P.2d 622 (1932). 

112County Bd. of School Trustees v. Elliott, 14 Ill. 2d 440, 152 N.E.2d 873 
(1958); Chicago, P. & St. L. Ry. v. Greiney, 137 Ill. 628, 25 N.E. 798 (1890). 

113 See notes 114-19 infra. 

114 T]linois Iowa Power Co. v. Rhein, 369 Ill. 584, 17 N.E.2d 582 (1938). 

115 Central Illinois Pub. Service Co. v. Lee, 409 Ill. 19, 98 N.E.2d 746 (1951). 

116 Central Illinois Elec. & Gas Co. v. Scully, 17 Ill. 2d 348, 161 N.E.2d 304 
(1959). 

117 [ bid. 

118 T]linois Iowa Power Co. v. Rhein, supra note 114. 

119Department of Pub. Works & Bldgs. v. Hubbard, 363 Ill. 99, 1 N.E.2d 383 
(1936). 
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the property obviously may be diminished, and the same is true of a limitation 
on the owner’s access to a highway. Thus, these elements are uniformly per- 
mitted in the jury’s estimate of damage.!2° 

In estimating the extent to which the value of remaining land is lessened 
by the appropriation of a part for railroad purposes, it is proper to consider the 
annoyance which will probably occur from noise, smoke, cinders, dust, or odors 
from the trains, plus the jarring effect of the passing trains.11 

General injuries. To be includible in the award of compensation, the par- 
ticular element of damage must be special in its effect on the owner’s land, i.e., 
not shared by the public generally.122_ Such elements as the possibility of un- 
desirable persons coming on the property,!?? the additional passing of cars,124 
and the fact that the land taken is used as a cemetery 125 have been found to 
be general injuries and excluded. And generally the unsightliness or lack of 
aesthetics of the improvement is also excluded as a factor.!*6 

Potential injuries. Injuries which are possible only have generally been 
denied weight in measuring damages unless clear evidence is shown indicating 
that the possibility is real and not just speculative or remote. For instance, the 
danger of transmission or electric wires falling and causing injury is ordinarily 
deemed speculative and excluded.!27 And it has been held that danger of injury 
to livestock,128 the increased hazard of fire or lightning,!2® and the perils in cross- 
ing highways 13° may be included only if clear evidence is shown that these 
possibilities proximately affect the market value of the land. 


INCIDENTAL DAMAGES 


Incidental damages are injuries which the landowner suffers as a consequence 
of an exercise of eminent domain—either by a direct taking, a partial taking, or 
consequentially—but which the courts do not recognize as affecting the market 
value of his property, and are therefore non-compensable.13!_ Some examples 
follow. 

Cost of removal of personal property. Just compensation is usually held not 
to encompass the costs of moving removable fixtures and personal property 
from one location to another or from the part taken to the remainder.182_ The 
reasons usually advanced are that (1) the owner’s removal costs do not enhance 


120See cases cited in 4 NicHoLts, EMINENT Domain § 14.2431 (3d ed. 1950). 

1217 ewisburg & N.R. Ry. v. Hinds, 134 Tenn. 293, 183 S.W. 985 (1915). 

122Department of Pub. Works & Bldgs. v. Hubbard, supra note 119. 

128 [bid. 

124 TDi. 

125 City of Winchester v. Ring, 312 Ill. 544, 144 N.E. 333 (1924). 

126 Tllinois Power Co. v. Wieland, 324 Ill. 411, 155 N.E. 272 (1927). 

127 F.g., Illinois Power & Light Corp. v. Cooper, 322 Ill. 11, 152 N.E. 491 (1926). 

128 Chicago Southern Ry. v. Nolin, 221 Ill. 367, 77 N.E. 435 (1906). 

129 bid. But see Illinois Power & Light Corp. v. Talbott, 321 Ill. 538, 152 N.E. 
486 (1926) (danger from fire, electricity, and trespass to remote). 

130 Department of Pub. Works & Bldgs. v. Hubbard, 363 Ill. 99, 1 N.E.2d 383 
(1936). But cf. Illinois Cent. R.R. v. Roskemmer, 264 Ill. 103, 105 N.E. 695 (1914) 
(danger in crossing tracks too uncertain). 

181 Janr, EMINENT Domain § 111 (1953). 

183 7g, § 112. 
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the market value, and (2) these damages are highly speculative. It is obvious, 
however, that the cost of removal would be considered by an owner in de- 
termining whether, and at what price, to sell. In fact, the Supreme Court, in 
United States v. General Motors,}*3 admitted that logically such incidental costs 
would be included in the market value in actuality, but, nevertheless, declined 
to break the chains of precedent and denied recovery for such injury. 

Loss of profitable contracts. Because of the taking or damaging of his 
property, an owner may be unable to perform a profitable contract he had made, 
thus suffering damage. But where the condemnor takes or injures the “prop- 
erty” of the owner only, and does not acquire rights in the contract itself, there 
is no recovery for this incidental harm.!*4 If it can be shown that the right to 
performance of the contract has also been appreciated, the loss of profits may 
be included in the compensation awarded.!%5 

Interruption of business and loss of goodwill. The damages suffered as a 
result of interruption of business 16 and for loss of goodwill !87 are generally 
excluded from consideration. Here again the courts refuse to recognize the 
obvious fact that an ordinary seller would include these elements in his asking 
price. Instead they find that these damages are too speculative and that the 
owner can re-establish and continue his business in a new location. 


Set-oFF oF BENEFITS 


The use to which land taken by eminent domain is put often results in great 
benefit to the remainder of the owner’s property. When this happens the 
question arises as to whether any increase in value caused by the improvement 
may be considered in diminution of damages. The answer to this question is 
largely dependent upon whether the particular benefit is special—peculiar to the 
land from which the part was taken—or general—shared by the public at large.13® 

The rules as to set-off or deduction of benefits vary greatly from jurisdic- 
tion to jurisdiction. Some states require compensation to be made without re- 
gard to benefits,13® while others have apparently permitted a set-off of all benefits 
against the award.!4° Most states limit the deduction of benefits to those which 


183 323 U.S. 373, 65 Sup. Cr. 357 (1945). In Housing Auth. of E. St. Louis v. 
Kosydor, 17 Ill. 2d 602, 162 N.E.2d 357 (1959), the court rejected this argument by 
stating that although the anticipated moving expenses might influence the price 
demanded by the seller, the similar expenses of a buyer would exert a comparable 
influence. 

184 Janr, EMINENT Domain § 114 (1953). 

135 De Laval Steam Turbine Co. v. United States, 284 U.S. 61, 52 Sup. Crt. 78 
(1931). 

136 City of St. Louis v. St. Louis, I.M.& S.Ry., 266 Mo. 701, 182 S.W. 750 (1916). 
But see Village of Bradley v. New York Cent. Ry., 296 Ill. 383, 129 N.E. 744 (1921) 
(recovery for interruption of business). 

187 See, e.g., Banner Milking Co. v. State, 240 N.Y. 533, 148 N.E. 668 (1925). 
However, the courts recognize goodwill as “property” for other purposes. E.g., 
Howard v. Taylor, 90 Ala. 241, 8 So. 36 (1889) (can be sold or passed by will). 

138 Jaur, EMINENT Domain § 107 (1953). 

139 See, e.g., Gish v. Castner, W.& A. Drainage Dist., 137 Iowa 711, 115 N.W. 
474 (1908). 

140 F.g., Fifer v. Ritter, 159 Ind. 8, 64 N.E. 463 (1902). But cf. State v. Reed, 
204 Ind. 631, 185 N.E. 449 (1933). 
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are deemed special, though there is some disagreement as to the procedure by 
which this is done—some requiring the set-off to be against the value of the 
whole award,!*! and the rest requiring that the special benefits be deducted from 
the “damages to the remainder.” 14? 

Illinois professes to follow the rule that special benefits may be set-off against 
damages to the remainder.!42 At the same time, however, the Illinois courts 
uniquely define “special benefit” in such broad terms as to include nearly any 
and all benefits—general and special. Under the Illinois view, if property is 
enhanced in value by reason of the improvement it is said to be specially bene- 
fited, notwithstanding that every other piece of property in the area is likewise 
benefited, in either greater or lesser degrees.144 This would seem to be broad 
enough to include any benefit, though the courts still profess to exclude the 
general intangible benefits realized by the particular land from the improve- 
ment.145 


SUMMaRY 


The ever-increasing need for public improvements—highspeed superhigh- 
ways, wider streets, suspension bridges, public garages, etc.—has resulted in 
frequent exercise of the power of eminent domain. But certain limitations have 
been placed on the exercise of the power, the most important one being the re- 
quirement that “just compensation” be paid when property is appropriated for 
public use. 

Naturally, a great many problems arise, e.g., what amount of appropriation 
is necessary, what constitutes an appropriation, who may recover, and how 
much—and the amount of litigation is astonishingly large. 

However, certain basic rules are discernible from the multitude of cases. 
If no part of a person’s land is taken, his ability to recover damages to the prop- 
erty is dependent upon the. constitution in his state. If the constitution provides 
recovery for “taking” of property, he ordinarily will not be able to recover. If 
the constitutional provision calls for compensation to be awarded for the “taking 
or damaging” of private property, the owner may recover for all of the damages 
proximately resulting to the property. And if recovery is allowed, the measure 


141 McCormick, DamMacEs 548 (1935). 


142 See extensive state-by-state treatment in 3 NicHoLts, EMINENT Domain § 8.6211 
(3d ed. 1950). 


143 Department of Pub. Works & Bldgs. v. Griffin, 305 Ill. 585, 137 N.E. 523 
(1922). 

144 Geohegan v. Union Elevated R.R., 266 Ill. 482, 107 N.E. 786 (1915); Brand 
v. Union Elevated R.R., 258 Ill. 133, 101 N.E. 247 (1913). 

See Newberry v. Hamblen County, 157 Tenn. 491, 495-96, 9 S.W.2d 700, 701 
(1928). “Increased accessibility to the owner’s property, greater convenience in 
approach with vehicles, the advantage generally of a front on a more desirable 
roadway, better drainage, and a more attractive outlook, are improvements tending 
to enhance the value for use and sale of farm and suburban lands immediately 
abutting on an improved highway, and constitute special benefits for which allow- 
ance may be made. And this is true despite the fact that like benefits accrue to 
other properties in the neighborhood affected in like manner. . . . [A] special benefit 
does not necessarily mean such benefits as are enjoyed by one piece of property 
only; ... whenever a benefit is common to all in a vicinity it is special to none, 
but ... it does not follow that a benefit might not be special to several without being 
common to all.” 


145 Brand v. Union Elevated R.R., supra note 144. 
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of compensation is the depreciation in the value of the property caused by the 
injury—the difference between the fair market value of the property before 
and after the damage. 

Where a part of a person’s land is taken, he may clearly recover damages 
to the remainder of his land if it is contiguous, physically and in use, with the 
portion taken. The measure of damages in this case is also the amount of de- 
preciation occasioned by the severance, and is determined by application of one 
of several formulas, the one used most often being the value of the land taken 
plus damages to the remainder. Special benefits accruing to the land must be 
set-off from the award. 


Ratpu L. Brity 








Comments 


LANDLORD'S OBLIGATION TO MITIGATE 
WHEN TENANT ABANDONS 


When a tenant abandons leased premises prior to the end of his term, the 
question is raised whether the lessor should be required to minimize his loss 
by seeking a new tenant. A majority of jurisdictions in the United States have 
held that a landlord is under no obligation to attempt to re-rent the premises 
following an abandonment by the tenant before the expiration of the lease.! 
Accordingly, these courts have said that the lessor can allow the premises to 
remain vacant and recover the rent agreed on in the lease.2, However, in a 
minority of states, courts have invoked the ordinary contract principle of 
“avoidable consequences” and required the landlord to use due diligence in an 
effort to obviate or reduce the tenant’s liability.? Illinois cannot be classified as 
a majority or minority jurisdiction since the Illinois Supreme Court has never 
squarely ruled on the lessor’s obligation when the tenant abandons, and the de- 
cisions of the appellate courts have been surprisingly inconsistent. 

The only direct statement ever made by the Supreme Court of Illinois on 
the lessor’s obligation to mitigate was in West Side Auction Co. v. Connecticut 
Ins. Co.,* decided in 1900, where, by way of dictum, the court said that upon 
abandonment by the tenant it was the “duty ® of the landlord to take charge 


1 Discussion of the lessor’s obligation to reduce the abandoning lessee’s liability 
and representative case citations are found in the following: 3 Tirrany, REAL 
Property § 902 (3d ed. 1936); 32 Am. Jur. Landlord and Tenant § 519 (1941); 52 
C.J.S. Landlord and Tenant § 498 (1947); Annot., 126 A.L.R. 1222 (1940); Annot., 
40 A.L.R. 190 (1926). 

2 The following cases illustrate the majority rule: DeHart v. Allen, 26 Cal. 2d 
829, 161 P.2d 453 (1945); Moore v. Rogers, 240 Ky. 743, 43 S.W.2d 31 (1931); Enoch 
C. Richards Co. v. Libby, 136 Me. 376, 10 A.2d 609 (1940); McNally v. Moser, 210 
Md. 127, 122 A.2d 555 (1956); J. E. Crosbie, Inc. v. Fisher, 188 Okla. 415, 109 P.2d 
1075 (1941); Saracena v. Preisler, 180 App. Div. 348, 167 N.Y. Supp. 871 (1917). 

3 Cases illustrating the minority rule include the following: Benson v. Iowa 
Bake-Rite Co., 207 Iowa 410, 221 N.W. 464 (1928); Lawson v. Callaway, 13 Kan. 
789, 293 Pac. 503 (1930); Weinstein v. Griffin, 241 N.C. 161, 84 S.E.2d 549 (1954); 
Galvin v. Lovell, 257 Wis. 82, 42 N.W.2d 456 (1950). 

For a discussion of what constitutes “due diligence” by the landlord in re- 
letting the abandoned premises, see Annot., 115 A.L.R. 206 (1938). 

#186 Ill. 156, 57 N.E. 839 (1900). 

It has been argued that the following language in Selz v. Stratford, 284 Ill. 610, 
616, 120 N.E. 462, 464 (1918), indicates that the Illinois Supreme Court is inclined 
toward the rule that the landlord is not required to mitigate the lessee’s damages: 
“The landlord was therefore entitled to collect the whole of the rent for the 
premises subject to any counterclaim for damages that plaintiff in error might show 
by reason of the landlord’s failure to keep his covenants, or by reason of any other 
legitimate claim that plaintiff in error might set up as a set-off or by way of 
recoupment.” See Annot., 40 A.L.R. 194 (1926). 

While not reaching the issue of the lessor’s duty, in Humiston Keeling & Co. v. 
Wheeler, 175 Ill. 514, 51 N.E. 893 (1898), the supreme court acknowledged that the 
landlord could re-enter and re-rent the premises, crediting the lessee with the proceeds. 

5 Reference to the lessor’s “duty” to mitigate is frequent, but in the Hohfeldian 
sense incorrect. Since no right of action is acquired against the landlord who does 
not mitigate, the lessor, according to the minority rule, is technically under a “dis- 
ability” to recover for his avoidable loss. See McCormick, Damaces 128 (1935). 
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of the premises, preserve them from injury, and, if it could, re-rent them, thus 
reducing the damages for which the lessee was liable.” ® Before the West Side 
Auction Co. decision, in Resser v. Corwin,’ the earliest case on the subject in 
Illinois, the second appellate district also stated that the lessor has a duty to 
mitigate the lessee’s damages. Subsequently the fourth district appellate court, 
citing the Resser decision, held that there is a duty to mitigate,® and decisions 
to the same effect were also reached by the first district. However, other de- 
cisions of the appellate court for the first district have rejected the dictum in 
West Side Auction Co. and ruled that the lessor has no obligation to attempt to 
lessen his rental loss.1° 

Although the law in Illinois is unsettled on the general question of the 
lessor’s duty when the occupant abandons, it is clear that express provisions in 
the lease may govern the landlord’s obligation. In none of the above cases were 
there express provisions in the lease respecting the lessor’s duty to seek a new 
tenant, but in two appellate court decisions, Hirsch v. Home Appliances, Inc.,4 
and Grant v. Chicago Hair Goods Co.,!2 the leases provided that the landlord 
would not be responsible for procuring another tenant in the event the premises 
were abandoned. In both cases the language of the lease was given effect. Simi- 
larly, in Harmon v. Callahan }3 the lease provided that the lessor would be under 
a duty to re-let the premises if vacated and this, too, was enforced. 

A variation of the general problem of mitigation is presented when the 
tenant abandons and the landlord re-enters the premises. The only two Illinois 
decisions involving this factual variation are essentially in disagreement, although 
both were decided by the same court within the space of three months. In 
Marling v. Allison,+ after a tenant had abandoned his lease, the lessor entered 
the premises to put up a “for rent” sign. Thereafter, a person offered to lease 


6 West Side Auction Co. v. Conn. Ins. Co., supra note 4, at 161, 57 N.E. at 841. 
The court acknowledged that this statement was dicta when it stated, referring to 
the lessor’s duty to mitigate, that it was not an issue in the case. 

772 Ill. App. 625 (2d Dist. 1897). 

8Contratto v. Star Brewery, 165 Ill. App. 507 (4th Dist. 1911); Hinde v. 
Madansky, 161 Ill. App. 216 (4th Dist. 1911). In the Hinde decision the court pointed 
out that the tenant had the obligation at the trial of proving that the landlord did 
not use due diligence in renting the abandoned premises, that the exercise of such 
diligence would have resulted in securing another suitable tenant, and the rent which 
could have been obtained from the second tenant so that the actual loss of the 
lessor might be ascertained. In the absence of proof on any of these questions the 
tenant was not to be relieved of the payment of rent. 

®Levy v. Burkstrom, 191 Ill. App. 478 (1st Dist. 1915) (abst. dec.); Sears v. 
Curtis, 189 Ill. App. 420 (1st Dist. 1914) (abst. dec.); McCormick v. Loomis, 165 Ill. 
App. 214 (1st Dist. 1911) (failure of lessor to mitigate damages held to be a defense 
to a confession of judgment in a lease). 

10Scanlan v. Hoerth, 151 Ill. App. 582 (1st Dist. 1909); Rau v. Baker, 118 Il. 
App. 150 (1st Dist. 1905). 

11 242 Ill. App. 418 (1st Dist. 1926). In this case the court indicated that it 
favored the rule that the lessor was not required to minimize the tenant’s liability. 
But the decision was rested on the language of the lease and thus the court’s com- 
ments favoring the majority rule were dicta. 

12 308 Ill. App. 441, 32 N.E.2d 175 (1st Dist. 1941). 

13214 Ill. App. 104 (1st Dist. 1919). 
14213 Ill. App. 224 (1st Dist. 1919). 
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the premises but only if he were given a ten-dollar deduction from the amount 
of the former rental. The lessor refused the prospective tenant’s offer and the 
premises remained unoccupied. The appellate court noted that the decisions on 
whether the lessor had a duty to re-enter and re-let the premises were in con- 
flict, but it held that when the landlord does in fact re-enter the premises, he 
must then exercise reasonable diligence to re-rent them. But shortly afterwards, 
in Harmon v. Callahan,® the same appellate court said that a “mere abandonment 
and re-entry do not obligate the lessor to endeavor, by affirmative action to de- 
crease the tenant’s liability.”16 Although, as previously indicated, the decision 
in the Harmon case was based on the express provisions in the lease, the state- 
ments of the court in this case served to cloud further the precedent in an al- 
ready uncertain field. 

Still another aspect of the mitigation problem is presented when the 
abandoning tenant offers the landlord a new tenant to take his place. Whether 
the landlord should be required to accept this tenant was first raised in West v. 
McNaughton.17 There the court held that the tendering of a new tenant for the 
unexpired term is not a defense to an action for rent by the lessor. This same 
factual situation was recently presented in Wobl v. Yelen.18 And while the 
court in the Wobl decision did not express an opinion on what should be the 
rule in the ordinary case of mitigation, it ruled that a landlord cannot arbitrarily 
refuse to accept a new tenant proffered by the defaulting lessee.1® 

The rationale supporting the majority view that the lessor is not required 
to seek a new tenant is not altogether clear and, unfortunately, the inclination 
of the courts is to repeat the rule without offering an explanation.2° It has been 
suggested that the rule is founded on a theory of obligations incident to the 
relation of lord and tenant.2! But whatever its historical basis, modern day reasons 
are advanced for the rule’s continuance. For example, it has been argued that 


15 Supra note 13. 

16 214 Ill. App. at 109. 

17211 Ill. App. 261 (1st Dist. 1918) (abst. dec.). 

1822 Ill. App. 2d 455, 161 N.E.2d 339 (1st Dist. 1959). 

19 The court in the Wobl decision does not refer to the prior inconsistent hold- 
ing in West v. McNaughton, szpra note 17. 

In Consumers Market House Co. v. Powers, 192 Ill. App. 89 (1st Dist. 1915), 
the plaintiff, sublessor, subleased to the defendant, sublessee, for a bakery store only. 
The defendant abandoned and offered the plaintiff a new sublessee who would 
operate a cleaning and dyeing establishment. It was held that the offering of the 
new tenant by the sublessee was not a defense by the sublessee in an action for rent 
brought by the sublessor when the business to be conducted by the new sublessee 
was for a purpose beyond the restrictions on the use of the premises established by 
the sublease. 

20The nearest thing to an explanation discoverable in the Illinois reports for 
not requiring the lessor to seek a new tenant is the following statement: “The con- 
tract remains in force, notwithstanding the abandonment of the premises by the 
tenant, and the tenant’s covenant to pay rent is unimpaired; and we cannot under- 
stand how the tenant, by his own wrongful act, can impose on his landlord the 
alternative of deligently seeking another tenant or losing his remedy on the covenant.” 
Rau v. Baker, 118 Ill. App. 150, 153 (1st Dist. 1905). 

21See McCormick, The Rights of the Landlord Upon Abandonment of the 
Premises by the Tenant, 23 Micn. L. Rev. 211, 221 (1925). 
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requiring the landlord to mitigate would oblige him continually to seek out new 
tenants and to accept in a personal relationship a party he does not want.?2 

It is significant that the obligation placed on the lessor to mitigate would 
appear to be no greater than that imposed on a promisee under a typical con- 
tract. And it is everywhere established that when a contract is breached the 
promisee must exercise reasonable efforts to reduce the promisor’s damages. The 
basis for this principle is not only to prevent personal loss and injustice, but to 
preserve the economic welfare of the community.?? Since this rationale fully 
applies in landlord and tenant cases, requiring mitigation by the lessor is merely 
a logical extension of a well accepted contract principle. Obviously there is the 
existence of economic waste when the landlord is not required to rent his prem- 
ises, they remain unoccupied, and the tenant is held responsible. The preference 
for the minority rule obliging the landlord to mitigate is colorfully suggested 
by Charles T. McCormick: 


“Long after the realities of feudal tenure have vanished and a new system 
based upon a theory of contractual obligations has in general taken its place, 
the old theory of obligations springing from the relation of lord and tenant 
survives. The courts here have neglected the caution of Mr. Justice Holmes, 
‘that continuity with the past is only a necessity and not a duty.’ If one turns 
from a decision upon the conditions implied upon a contract for the sale of 
goods in installments, to one upon the obligation of the parties to a lease, 
one changes from the terms and ideas of the twentieth century to those of 
the sixteenth. The notion of ‘privity of estate’ and its attendant rights and 
duties appears as quaint and startling as a modern infantryman with a cross- 
bow. ... No less certainly the logic, inescapable according to the standards 
of a ‘jurisprudence of conceptions,’ which permits the landlord to stand idly 
by the vacant, abandoned premises and treat them as the property of the 
tenant and recover full rent, will yield to the more realistic notions of social 
advantage which in other fields of the law have forbidden a recovery for 
damages which the plaintiff by reasonable efforts could have avoided.” 24 


Because of the different situations under which the question of mitigation 
can arise, some flexibility should be recognized regardless of whether the juris- 


22See Wohl v. Yelen, 22 Ill. App. 2d 455, 464, 161 N.E.2d 339, 343 (1st Dist. 
1959). 

23“T egal rules and doctrines are designed not only to prevent and impair in- 
dividual loss and injustice, but to protect and conserve the economic welfare of the 
whole community. Consequently, it is important that the rules for awarding dam- 
ages should be such as to discourage even persons against whom wrongs have been 
committed from passively suffering economic loss which could be averted by reason- 
able efforts, or from actively increasing such loss where prudence would require 
that such activity cease. The machinery by which the law seeks to encourage the 
avoidance of loss is by denying to the wronged party a recovery for such losses 
as he could reasonably have avoided, and by allowing him to recover any loss, 
injury, or expense incurred in reasonable efforts to minimize his injury.” McCormick, 
Damaces 127 (1935). 

24 McCormick, The Rights of the Landlord Upon Abandonment of the Premises 
by the Tenant, 23 Micu. L. Rev. 211, 221-222 (1925). In agreement with the position 
of McCormick is Richard R. Powell, Dwight Professor of Law at Columbia University 
and reporter on property for the American Law Institute. “The minority rule seems 
to be the preferable rule, since it applies to contracts of leasing the business approach 
applicable generally to other contracts.” 2 PoweLt, Reat Property 217 (1950). Student 
law review material commenting favorably on the minority rule includes the following: 
9 B.ULL. Rev. 52 (1929); 44 Harv. L. Rev. 993 (1931); 14 Iowa L. Rev. 359 (1929). 
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diction follows the majority or minority rule. Thus, in the case of a minority 
jurisdiction, it would seem that leases exonerating the lessor from seeking a new 
tenant should be enforced, thereby recognizing the integrity of the parties to 
contract. Moreover, when the defaulting tenant offers the landlord a new tenant, 
then even a majority state should not allow the lessor arbitrarily to refuse the 
proposed lessee. Yet overall, as indicated, the minority rule would seem pre- 
ferable. It is submitted that when the Illinois Supreme Court has occasion to 
rule on this issue, it should align itself with those jurisdictions which invoke the 
typical contract doctrine of “avoidable consequences” to the lease situation. 


NorMaAN LEFSTEIN 


JUDICIAL LEGERDEMAIN AND THE DISAPPEARING 
RIGHT TO VOTE 


The courts are continuously called upon to decide the validity of elections 
involving irregularly marked ballots, and a conflict of policy considerations lies 
behind the decisions in this area. On the one hand, the intent of the voter should 
be given full effect if it can be ascertained; and on the other hand, a uniform 
system of marking is desirable to insure certainty and prevent fraud.1 

Prior to 1891 this problem did not exist in Illinois. Until then no official 
ballot was provided for the voter on election day. Each candidate or party 
would supply the voter with ballots of all sizes, shapes, and colors, thus prac- 
tically eliminating any secrecy of choice and facilitating bribery and intimida- 
tion.2 Therefore, in that year the legislature adopted the Australian Ballot Act * 
to prevent such corruption. Section 23 of the Act provided: 


“On receipt of his ballot the voter shall forthwith, and without leaving 
the enclosed space, retire alone to one of the voting booths so provided and 
shall prepare his ballot by making in the appropriate margin or place a cross 
SS) ean the name of the candidate of his choice for each office to be 

rc A 


This provision has been carried down to the present time, and is now found in 
substantially the same form in section 17—11 of the Election Code.4 

Before the adoption of the Australian Ballot Act, the single rule of interpre- 
tation followed by the Illinois court in construing ballots was that the intent of 
the voter should be given effect if it could be ascertained.5 In Parker v. Orr,® 
the first case to be decided under the 1891 Act, this principle was again acknow]l- 
edged. 


1A related problem exists involving the use of various devices as distinguishing 
marks on a ballot. If a ballot is marked so that the voter may be identified, all secrecy 
is lost, and the way is open for fraud and intimidation. This article does not deal with 
that problem. 

? Harris, ELECTION ADMINISTRATION IN THE UNITED States 150-52 (1934). 

3Tll. Laws 1891, at 108. 

* Itt. Rev. Srar. c. 46, § 17—11 (1959). 

5 Behrensmeyer v. Kreitz, 135 Ill. 591, 26 N.E. 704 (1891); McKinnon v. People, 
110 Ill. 305 (1884); Clark v. Robinson, 88 II]. 498 (1878); Talkington v. Turner, 71 Ill. 
234 (1874); People v. Matteson, 17 Ill. 167 (1855). 

® 158 Ill, 609, 41 NE. 1002 (1895). 
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“It has always been held in this State . . . that the voter shall not be dis- 
franchised or deprived of his right to vote through mere inadvertence, mis- 
take, or ignorance, if an honest intention can be ascertained from his ballot. 
... The ballot law of 1891 does not, in our opinion, change the rule in this 
regard, unless to give effect to such intention would tend to destroy the 
secrecy of the ballot.” 7 


In accordance with this statement, the provision requiring the use of a cross was 
held to be directory rather than mandatory. However, the court in Parker v. 
Orr went on to hold void certain marks, not crosses, which carried an ambiguous 
import, the court saying that there was no intent to make a cross. 

Subsequent cases purported to follow Parker v. Orr. But that case was 
interpreted to mean that the cross requirement was mandatory, and the form 
of the cross was directory. The subsequent cases also gradually came to ignore 
the older rule that the ballot should be interpreted to give effect to the intent 
of the voter. The first case involving the use of the word “yes” instead of a 
cross was Grubb v. Turner,® decided in 1913. There the court summarily dis- 
missed the contention that the “yes” should be counted without ever considering 
that the “yes” might have unequivocally expressed the voter’s intent. The Grubb 
case was followed in Isenburg v. Martin, decided seven years later, where the 
court declared invalid ballots on which a check mark had been used instead of 
the cross. Both the Jsenburg and Grubb cases came to be regarded as having 
settled the law in this area.14 

In Scribner v. Sachs,!2 decided this year, the Illinois court continued to fol- 
low the old line of precedent. In the Scribner case the passage of the judicial 
amendment to the Illinois constitution was at issue. The-amendment failed to 
pass by a slim margin, and it was contended by appellants that if ballots marked 
with a check mark and those marked with the word “yes” could be counted, 
the measure would pass. The old precedents were attacked from all angles.1% 
Foremost among the arguments was the assertion that the hypertechnical con- 
struction heretofore given to the marking of ballots deprived the citizen of his 
constitutional right to vote. Secondly, it was contended that the rule against 
counting ballots unequivocally marked with check marks or the word “yes” was 
contrary to the spirit and purpose of the election law, and hence should be over- 


7 158 Ill. 609, 616, 41 N.E. 1002, 1004 (1895). 

8 Hodgson v. Knoblauch, 268 Ill. 315, 109 N.E. 338 (1915); Brents v. Smith, 250 Ill. 
521, 95 N.E. 484 (1911); Winn v. Blackman, 229 Ill. 198, 82 N.E. 215 (1907). 

9 259 Ill. 436, 102 N.E. 810 (1913). 

10 293 Ill. 408, 127 N.E. 663 (1920). 

4 Tuthill v. Rendleman, 387 Ill. 321, 56 N.E.2d 375 (1944); Barlick v. Kunz, 375 
Ill. 318, 31 N.E.2d 283 (1941); Mayes v. City of Albion, 374 Ill. 605, 30 N.E.2d 416 
(1941); Boland v. City of LaSalle, 370 Ill. 387, 19 N.E.2d 177 (1939). 

12 18 Ill. 2d 400, 164 N.E.2d 481 (1960). 

13In addition to the constitutional argument and the argument for liberal con- 
struction, the appellants in the Scribner case also pointed out that the section of the 
election code dealing with submission of constitutional amendments did not expressly 
require the use of a cross and contended that it should not be so construed. See ILL. 
Rev. Stat. c. 46, § 16—6 (1959). The court ruled that all provisions of the statute must 
be construed in pari materia, and hence § 17—11 (requiring the use of a cross) was 
applicable. It was also argued that the legislative history of the election code showed a 
legislative intent to do away with the cross requirement on constitutional amendments. 
The court thought otherwise. 
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ruled. The court rejected both of these contentions, saying, “In order to so hold, 
precedent extending back over 60 years would have to be overturned.” 

In other jurisdictions having substantially the same election laws, there seems 
to be a split of authority on the subject. In New York the courts have been par- 
ticularly strict and have refused to recognize anything but a cross mark as a 
legitimate vote.14 Essentially the same conclusion has been reached by the 
Pennsylvania court.15 In California the same rule has been stated although the 
use of a rubber stamp is required instead of a pencilled cross mark.1® The legal 
encyclopedias indicate that this “strict” rule is followed in the majority of 
states.!7 

The minority point of view is represented by Minnesota,!® Massachusetts,!® 
Tennessee,?° West Virginia,2 Montana,22 and Idaho,2? among others. The posi- 
tion taken by those courts is essentially that taken by the Illinois court prior to 
Parker v. Orr. In upholding the use of the check mark the Tennessee court said, 


“The Legislature designated the cross (X) as the proper way to designate 
the candidate for whom the voter was voting, but it did not intend by this 
designation to deprive the voter of his vote if he had so marked his ballot 
that his intention was made clear and obvious to the officers of election.” 24 


Substantially similar statements of the liberal rule, holding the statutory pro- 
visions directory only, may be found in the other jurisdictions applying it.?5 

The question then is, does the Illinois, or “strict,” rule on this subject un- 
necessarily disfranchise well-intentioned voters? It is submitted that it does. 

First of all, let it be made clear that the intent of the voter certainly is being 
frustrated. As the court in the Scribner case admitted, we are not concerned with 
the interpretation of an ambiguous mark. The meaning of the mark is clear. 
“Undoubtedly, [the voter’s] intention is manifested.” 26 The right to vote is 
established by the constitution,27 a fact which alone sufficiently indicates that it 
is an important and overriding right which should not be subordinated to lesser 
considerations. Yet, in Illinois through judicial interpretation of legislative action, 
a voter is now deprived of this paramount right on the grounds that a technical 


14 Jerry v. Barber, 7 App. Div. 2d 610, 178 N.Y.S.2d 242 (1959); See also Devine v. 
Osmann, 164 Misc. 665, 1 N.Y.S.2d 24 (Queens Co. 1937), modifying 252 App. Div. 787, 
299 N.Y. Supp. 209 (1937), aff'd, 275 N.Y. 639, 11 N.E.2d 795 (1937). 

15 Flynn’s Contested Election, 181 Pa. 457, 37 Atl. 523 (1897). 

16 McFarland v. Spengler, 199 Cal. 147, 248 Pac. 521 (1926). 

1718 Am. Jur. Elections §§ 184-95 (1959); 29 C.J.S. Elections §§ 174-82 (1959). 

18 State v. Hanson, 229 Minn. 341, 38 N.W.2d 845 (1949); Hanson v. Emanuel, 210 
Minn. 271, 297 N.W. 749 (1941); Pye v. Hanzel, 200 Minn. 135, 273 N.W. 611 (1937). 

19 Munn v. Dabrowski, 335 Mass. 41, 138 N.E.2d 570 (1956); Kane v. Registrars of 
Voters, 328 Mass. 511, 105 N.E.2d 212 (1952); Gilligan v. Registrars of Voters, 323 Mass. 
346, 82 N.E.2d 3 (1948). 

20 Menees v. Ewing, 141 Tenn. 399, 210 S.W. 648 (1919). 

71 State v. Hatfield, 137 W. Va. 407, 71 S.E.2d 807 (1952); State v. Mills, 132 
W. Va. 580, 53 S.E.2d 416 (1949); Rollyson v. Summers County Court, 113 W. Va. 167, 
167 S.E. 83 (1932). 

22 Peterson v. Billings, 109 Mont. 390, 96 P.2d 922 (1939). 

23 McCall v. Martin, 74 Idaho 277, 262 P.2d 787 (1953). 

24 Menees v. Ewing, 141 Tenn. 399, 402-03, 210 S.W. 648, 649 (1919). 
25 See authorities cited notes 17 through 22 supra. 

26 Scribner v. Sachs, 18 Ill. 2d 400, 415-16, 164 N.E.2d 481, 490 (1960). 
27 ILL. Const. art. II, § 18. 
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procedure was not followed. This appears to be a prime example of exalting 
form over substance. 

It is argued, however, that the principles involved are too well settled to 
permit judicial change. This argument is persuasive, but not insurmountable. In 
the first place, the courts themselves have changed the rule to its present form. 
In the 1855 case of People v. Matteson,?® technically incorrect ballots were 
counted. There the statute designated the name of the office to be filled as 
“police magistrate.” However, many voters wrote “police justice” on their 
ballots instead of the proper term, apparently confusing the office of police 
magistrate with justice of the peace. The court had no difficulty in approving 
the ballots, saying that as long as the intent of the voter was clear, the ballot 
would be counted regardless of technical errors. Thus the paramount right to 
vote prevailed over procedural technicalities. This attitude was strongly main- 
tained throughout the nineteenth century and was forcefully reasserted in 
Parker v. Orr 29 as outlined above. Parker v. Orr, however, invalidated certain 
ballots bearing marks of an ambiguous nature. Following Parker v. Orr other 
courts held marks invalid because they were not crosses. The step which com- 
pleted the change in principle was taken when a “yes” mark, unambiguous, yet 
not a cross, was held void.2® Considering this history can we not conclude that 
if the Illinois court established the current rule of construction, albeit perhaps 
unconsciously, it can undo its own mischief? 

Adoption of the strict rule of construction in Illinois is particularly bad 
since no assistance can be given to the voter,®! and no instructions are provided 
on the ballot. A doubtful voter is permitted no source of guidance. This un- 
fortunate situation has been described by a student of the‘subject in the follow- 
ing terms: 


“Practical experience indicates a real necessity for instructions of some 
kind to the voters. Voting, after all, this not a simple matter with our long 
and complicated ballot, and the average voter cannot remember from one 
election to another the rules for marking the ballot. The laws in various 
states are different, and with our mobility of population, instructions are 
essential to take care of voters who move from one state to another. In 
some states the ballot must be marked with a lead pencil, while in other 
states this is not permitted; in some states a rubber stamp must be used, 
while in other states this is not the practice; in a few states the voter must 
strike through the names of persons for whom he would vote, but in other 
states his ballot would be thrown out if he did so. . . . Undoubtedly there 
are many voters who stay away from the polls because of timidity about 
voting, fearing that they may make some mistake which would embarrass 
them. Other voters unquestionably find voting unpleasant because of un- 
certainty about the proper procedure, and are unwilling to inquire and thus 
show their ignorance.” 32 


Hence, since the statutes permit no assistance to the voter, technical perfection 
in marking ballots should not be required. 

An agrument often made against the liberal rule of construction is that if 
the word “yes” or check marks are recognized as valid, then the courts will be 
plagued with constant litigation over all sorts of stars, asterisks, circles, triangles, 


28 17 Ill. 167 (1855). 

29 158 Ill. 609, 41 N.E. 1002 (1895). 

89 Grubb v. Turner, 259 Ill. 436, 102 N.E. 810 (1913). 

31 Ty. Rev. Stat. c. 46, § 17—14 (1959). 

32 Harris, ELECTION ADMINISTRATION IN THE UNITED States 185 (1934). 
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and other symbols. Thus, in addition to clogging court calendars, the courts 
will be formulating the method of voting rather than the legislature. 

This argument assumes that by recognizing the “yes” and check marks that 
the court must go further and recognize other marks. This is only true to the 
extent that the other mark used is unambiguous. The liberal rule would simply 
shift the inquiry from whether or not the mark constitutes a cross to the broader 
base of whether or not the mark clearly indicates intent. A fringe area of in- 
terpretation will result in either case, and the relative certainty of the law would 
probably be unchanged. 

This argument against liberal construction also assumes that the volume of 
litigation in this area is small because the law is certain now. An examination 
of the past history of contested election cases shows that this is not true. Seldom 
does a year pass without at least one contested election case coming before the 
Illinois Supreme Court. In the twenty years following Parker v. Orr, over twenty 
cases were heard in the Illinois Supreme Court dealing with the nature of the 
mark made on the ballot.33 Yet Parker v. Orr had “settled” this point. The 
real reason for litigation on this subject is that most elections can be contested 
as a matter of right,?4 so that a suit will usually be brought in any close election. 
Thus, looking at the broader picture, it seems quite clear that validation of all 
unequivocal marks on ballots will have no effect on the volume of litigation. 

As to the contention that the legislature, not the courts, should prescribe 
the manner of voting, it need only be said that such a viewpoint begs the ques- 
tion. Two alternative statutory constructions are open to the court. Adoption 
of the strict rule is as much a judicial determination of the manner of voting as 
the alternative approach. To say that the court is following the statute rather 
than construing it serves only to cloud the real issues. 

When we have reached a point in the law where such an important public 
measure as the proposed Illinois judicial amendment is defeated because of the 
application of hypertechnical rules, and the intent of the voting populace is ig- 
nored in deference to legal formality, perhaps it is reasonable to suggest that a 
change be made. Of course, it is well known that “the law has outgrown its 
primitive stage of formalism when the precise word was the sovereign talisman, 
and every slip was fatal.” 35 Nevertheless, occasional prodding may be needed. 
The Illinois court has taken its stand, and apparently “any new standard for the 
marking of a ballot should and must come from the legislature.” 3 Two very 
minor reforms might solve the problem: a provision requiring brief printed in- 
structions on the ballot, and a provision denoting the use of the cross as declara- 
tory rather than mandatory.37 Certainly where voting rights are concerned the 
problem is serious enough to deserve careful and detailed study by the legislature. 


James E. Hercet 


383 See the cases collected in 13 CALLAGHAN’s ILL. Dic. 501-13 (1956). 

34 Tht. Rev. Stat. c. 46, § 23—19 (1959). 

35 Cardozo, J., in Wood v. Lucy, Lady Duff-Gordon, 222 N.Y. 88, 91, 118 N.E. 214 
(1917). 

36 Scribner v. Sachs, 18 Ill. 2d 400, 419, 164 N.E.2d 481, 492 (1960). Note, however, 
the much more liberal approach taken in an opinion written by Mr. Justice Schaeffer in 
Gulino v. Cerny, 13 Ill. 2d 244, 148 N.E.2d 724 (1958). 

87See Harris, ELecTion ADMINISTRATION IN THE UNitep States 184-89 (1934), 
where model instructions are given. 
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CONSTITUTIONAL LAW—Dismissal of Public Employee Who Invoked 
Privilege Against Self Incrimination in Refusing To Answer Questions of Legis- 
lative Investigating Body Sustained. (United States) 


Petitioner, Globe, a temporary social worker of the County of Los Angeles, 
California, was subpoenaed by and appeared before a House Un-American 
Activities Subcommittee, but invoked the fifth amendment privilege against self 
incrimination! and refused to answer certain questions concerning subversion. 
Previously, he had been ordered by the County Board of Supervisors to answer 
any questions asked by the subcommittee relating to his alleged subversive con- 
duct. In addition, section 1028.1 of the California Government Code made it the 
duty of public employees to answer all questions propounded by investigating 
bodies relating to subversive activities on pain of discharge.? Following his re- 
fusal to testify, Globe was found guilty of statutory “insubordination” and was 
summarily dismissed. Petitioner then sought reinstatement, contending that his 
discharge under the California statute violated the due process clause of the 
fourteenth amendment. A California District Court of Appeal affirmed the 
summary dismissal and the Supreme Court of California, without opinion, denied 
a petition for review. On certiorari, held: Affirmed (three justices dissenting ).* 


1“lNJor shall [any person] be compelled in any criminal case to be a witness 
against himself.” U.S. Const. amend. V. To the effect that the privilege extends to 
testimony given before various legislative bodies as well as to testimony given in 
courts, see EMERSON & Haber, Poritica, aNp Civit RicHTts IN THE Unitep States 452-56 
(1952). : 
° “Tt shall be the duty of any public employee who may be subpoenaed or ordered 
by the governing body of the state or local agency by which such employee is em- 
ployed, to appear before such governing body, or a committee or subcommittee thereof, 
or by a duly authorized committee of the Congress of the United States or of the 
Legislature of this State, or any subcommittee of any such committee, to appear before 
such committee or subcommittee, and to answer under oath a question or questions 
propounded by such governing body, committee or subcommittee, or a member or 
counsel thereof, relating to: 

“(a) Present personal advocacy by the employee of the forceful or violent over- 
throw of the Government of the United States or of any state. 

“(b) Present knowing membership in any organization now advocating the force- 
ful or violent overthrow of the Government of the United States or of any state. 

“(c) Past knowing membership at any time since October 3, 1945, in any organi- 
zation which, to the knowledge of such employee, advocated the forceful or violent 
overthrow of the Government of the United States or of any state. 

“(d) Questions as to present knowing membership of such employee in the Com- 
munist Party or as to past knowing membership in the Communist Party at any time 
since October 3, 1945. 

“(e) Present personal advocacy by the employee of the support of a foreign gov- 
ernment against the United States in the event of hostilities between said foreign 
government and the United States. 

“Any employee who fails or refuses to appear or to answer under oath on any 
ground whatsoever any such questions so propounded shall be guilty of insubordina- 
tion and guilty of violating this section and shall be suspended and dismissed from his 
employment in the manner provided by law.” Cat. Govt. Cope § 1028.1. 

$“(NJor shall any state deprive any person of life, liberty, or property, without 
due process of law.” U.S. Const. amend. XIV, § 1. 

*The Court was divided as follows: For the majority were Justices Clark (who 
wrote the opinion), Frankfurter, Harlan, Stewart, and Whittaker. Dissenting were 
Justices Black, Brennan, and Douglas. Chief Justice Warren did not participate. 


341 








342 LAW FORUM [| VoL. 1960 


Discharge of a public employee for refusal to answer questions asked by an in- 
vestigating body does not violate the fourteenth amendment even though the 
employee based his refusal on his constitutional privilege against self incrimina- 
tion. Nelson v. County of Los Angeles, 362 U.S. 1, 80 Sup. Ct. 527 (1960).5 

The Supreme Court of the United States now recognizes that public em- 
ployment in the states or their subdivisions is protected by the due process clause 
of the fourteenth amendment.® For example, in Garner v. Los Angeles,* Wieman 
v. Updegraff,8 and in Adler v. Board of Educ.® employees of state governments 
or their subdivisions were dismissed for various reasons relating to their loyalty 
and in all of these cases the question of “due process” was deemed relevant. 
Garner and Adler both held that “due process” had been complied with, while 
in Wieman an opposite conclusion was reached. In none of these cases was the 
exercise of the privilege against self incrimination by a public employee in issue. 

The instant decision is the fourth in a series of cases which involve the 
dismissal of a public employee who exercised his privilege against self incrimina- 


5 The name of the case is derived from Nelson, a permanent employee of Los 
Angeles County, who, along with Globe, was also discharged. Nelson’s dismissal was 
affirmed by a divided court without opinion, presumably because Nelson, as a per- 
manent employee, unlike Globe, was accorded a hearing under the Civil Services Rules 
adopted pursuant to the County Charter. 

6 Historically, the Court did not recognize that government employment is pro- 
tected by the fourteenth amendment. Taylor v. Beckham, 178 U.S. 548, 20 Sup. Ct. 
890 (1900). See also Snowden v. Hughes, 321 U.S. 1, 64 Sup. Ct. 397 (1944); Bailey v. 
Richardson, 182 F.2d 46 (D.C. Cir. 1950). Although recent decisions of the Supreme 
Court afford “due process” protection to public employment, the Taylor decision has 
never been expressly overruled, nor has the Court ever held that public employment is 
“liberty” or “property” It is hardly understandable how the Court can ignore entirely 
the words “liberty” or “property” in a constitutional amendment which guarantees 
persons against deprivations of “liberty” or “property” without due process of law. 
(There are, however, some constitutional lawyers who have little difficulty with the 
Court’s position, believing that the Court is properly according “due process” protec- 
tion to what is only a “privilege.” See, e.g., Bkown, LoyaLTy AND SECURITY 334 (1958).) 
Mr. Justice Clark in writing the opinion in Wieman v. Updegraff, 344 U.S. 183, 73 
Sup. Ct. 215 (1952), stated that “we need not pause to consider whether an abstract 
right to government employment exists. It is sufficient to say that constitutional pro- 
tection does extend to the public servant whose exclusion pursuant to a statute is 
patently arbitrary or discriminatory.” Jd. at 192, 73 Sup. Ct. at 219. If by the term 
“abstract right” Justice Clark meant “liberty” or “property,” it is difficult to understand 
why he thought this to be an unimportant question. Contrast Justice Clark’s statement 
with the earlier language employed by Judge Prettyman in the Bailey case: “It has 
been held repeatedly and consistently that government employ is not ‘property’... . 
We are unable to perceive how it could be held to be ‘liberty.’ Certainly it is not 
‘life’ So much that is clear would seem to dispose of the point. In terms the due 
process clause does not apply to the holding of government office.” Bailey v. Richard- 
son, 182 F.2d 46, 57 (D.C. Cir. 1950). 

7341 U.S. 716, 71 Sup. Cr. 909 (1951) (loyalty oath required of municipal em- 
ployees sustained). 

8344 U.S. 183, 73 Sup. Ct. 215 (1952) (loyalty oath held invalid by reason of 
indiscriminate classification of innocent with knowing association or membership in 
subversive organizations). 

9342 U.S. 485, 72 Sup. Ct. 380 (1952) (law declaring persons ineligible for public 
employment if advocating or belonging to organizations advocating overthrow of 
government sustained). 
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tion. Slochower v. Board of Educ.,!° decided in 1956, presented this factual 
situation for the first time. Professor Slochower, a faculty member for twenty- 
seven years at Brooklyn College, an institution maintained by the City of New 
York, testified before an investigating subcommittee of the United States Senate 
that he was not a member of the Communist Party, but invoked the fifth amend- 
ment when asked whether he was a communist in 1940 and 1941. The Charter 
of the City of New York provided that if an employee exercised his privilege 
against self incrimination to avoid answering a question relating to his official 
conduct, “his term or tenure of office or employment shall terminate.” 11 Warn- 
ing that it would not tolerate an interpretation which held the exercise of the 
privilege against self incrimination to be equivalent to either “a confession of 
guilt or a conclusive presumption of perjury,” 12 the Supreme Court refused 
to sustain Professor Slochower’s dismissal. Because the Court felt that the board 
of education had seized upon the claim of privilege, viewing it as “a conclusive 
presumption of guilt,” it held Slochower’s dismissal to be a denial of due pro- 
cess,18 

The second and third cases which dealt with the dismissal of a public 
servant upon the exercise of the privilege against self incrimination were com- 
panion cases decided in 1958. In Beilan v. Board of Educ.,!4 a teacher, who for 
twenty-two years served in the Pennsylvania public schools, invoked the fifth 
amendment in refusing to answer questions relating to his loyalty put to him by 
his administrative superior. Subsequently, in an administrative proceeding in 
which Beilan’s political beliefs and associations were said not to be in issue, the 
board of education found that his refusal to answer questions asked of him con- 
stituted “incompetency”—a ground for dismissal under the. state tenure statute 15 
and discharged him. The companion case to Beilan, Lerner v. Casey,!® involved 
a subway conductor in New York who invoked the fifth amendment when 
questioned about communistic affiliations by the Commissioner of New York. 
Lerner was discharged under the New York Security Risk Law which provided 
for dismissal of employees where, because of “doubtful trust and reliability,” the 
employment of such persons in a security agency would endanger the security 
or defense of the nation and the state.17 

In both Beilan and Lerner, the Supreme Court sustained the dismissal of the 
employees as being consistent with the dictates of the fourteenth amendment. 


10 350 U.S. 551, 76 Sup. Ct. 637 (1956). 

11. New York, N.Y., CHARTER § 903 (1952). 

12 Slochower v. Board of Educ., supra note 10, at 559, 76 Sup. Ct. at 641. 

13Tn one respect the Slochower decision seems to have been a retreat from the 
position taken by the Court in Garner. In Garner a failure to disclose by affidavit 
whether a person had ever been a member of the Communist Party was held to be 
allowable grounds for discharge. It would seem that there, too, the questions asked 
were taken as confessed. A few years before the Slochower case was decided, the 
Massachusetts Supreme Judicial Court was faced with an identical situation. On the 
authority of Garner, the government’s position was upheld. Faxon v. School Committee 
of Boston, 331 Mass. 531, 120 N.E.2d 772 (1954). 

14 357 U.S. 399, 78 Sup. Ct. 1317 (1958). 

15 Pa, Stat. ANN. tit. 24, § 11-1122 (1950). 

16 357 U.S. 468, 78 Sup. Cr. 1324 (1958). Although a separate majority opinion was 
written for the majority, the dissenting opinions in Beilan were made applicable to the 
Lerner case. 
17N.Y. Security Risk Law § 5. 
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The majority of the Court distinguished the Slochower decision from the Beilan 
and Lerner cases, since in the former dismissal was based solely on the exercise 
of the fifth amendment, whereas in the latter cases, dismissal was due to infer- 
ences of “incompetency” and “doubtful trust and reliability” stemming from the 
exercise of the privilege.18 Furthermore, in Slochower there had been an in- 
vestigation by an independent investigating body, whereas in Beilan and Lerner 
the investigation was conducted by the employees’ superiors.!® 

In the context of these three opinions, the Supreme Court handed down the 
instant decision, Nelson v. County of Los Angeles.2° The majority of the Court 
held that the factual situation in Nelson was governed by Beilan and Lerner, 
while Justices Brennan and Douglas argued that the case was squarely ruled by 
the Court’s holding in the Slochower decision. As the majority viewed the 
matter, Globe’s discharge was not based on the exercise of the fifth amendment 
as such, but upon an inference of “insubordination” which the government code 
required to be drawn when an employee refused to answer “on any ground 
whatsoever.” 21 The majority also stated that the fact Globe placed his refusal 
to answer on the fifth amendment put the matter in no different light than if 
he had refused to answer for some other reason. 

In view of Slochower, Beilan, and Lerner, whether the majority’s analysis 
in Nelson is correct is a question very much open to debate. Clearly there are 
several facets of Mr. Justice Brennan’s dissent which present an impressive argu- 
ment. While placing his dissent squarely upon the Slochower decision, he points 
out that what was struck down in Slochower was automatic dismissal for exercise 
of the fifth amendment whereas in Nelson, automatic dismissal followed if, for 
any reason, a temporary employee refused to answer.?? In practical effect, 


18 Although Beilan and Lerner were ostensibly deemed to be “incompetent” and 
of “doubtful trust and reliability” upon exercise of the privilege against self incrimina- 
tion, it is arguable that this labeling was little more than a thinly veiled subterfuge 
engaged in to facilitate dismissal of the employees on grounds of suspected disloyalty. 
For example, in the Belian case, as pointed out by Mr. Chief Justice Warren in his 
dissent, thirteen months after Beilan refused to answer his superintendent’s questions, he 
again invoked the fifth amendment before a subcommittee of the House Un-American 
Activities Committee. For the thirteen months after his refusal to answer his employer’s 
questions Beilan was rated “satisfactory” and retained as a school teacher. Yet five days 
after his appearance before the House Subcommittee, Beilan was suspended. These 
facts led Mr. Chief Justice Warren to announce that “Beilan’s plea of the fifth amend- 
ment before a subcommittee of the House Un-American Activities was so inextricably 
involved in the Board’s decision to discharge him that the validity of the Board’s action 
cannot be sustained without consideration of this ground.” Beilan v. Board of Educ., 
supra note 14, at 411, 78 Sup. Ct. at 1325. The Beilan and Lerner decisions have been 
interpreted as meaning that the Supreme Court will respect a state’s characterization 
of the grounds of an employee’s dismissal. See 57 Micu. L. Rev. 412 (1959). 

19 “Tr is one thing for the city authorities themselves to inquire into Slochower’s 
fitness, but quite another for his discharge to be based entirely on events occurring 
before a federal committee whose inquiry was announced as not directed at ‘the 
property, affairs, or government of the city, or . . . official conduct of city employees.’ ” 
Slochower v. Board of Educ., 350 U.S. 551, 558, 76 Sup. Ct. 637, 641 (1956). This dis- 
tinction was also asserted in Beilan v. Board of Educ., supra note 14, at 408, 78 Sup. Ct. 
at 1323; Lerner v. Casey, supra note 16, at 477, 78 Sup. Ct. at 1316. 


20 362 U.S. 1, 80 Sup. Crt. 527 (1960). 
21 See the text of the California Government Code provision cited in full in note 2 


supra. 
22In accordance with the Civil Service Rules adopted pursuant to the County 
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Brennan submits, no actual difference exists between Slochower and Nelson.?8 
He continues by pointing out that the Nelson case differs from Beilan and 
Lerner in one major aspect. In both Beilan and Lerner exercise of the privilege 
against self incrimination was made before agencies investigating the competency 
and reliability of the employees involved; and the refusal of Beilan and Lerner 
to testify prevented their superiors from acquiring an adequate record on which 
to reach an affirmative conclusion respecting their competence and reliability. 
Yet in Nelson, “there was not the vaguest semblance of any local administrative 
procedure designed to determine the fitness of Globe for further employment.” 24 
In this sense the Nelson case was exactly like Slochower. Furthermore, in 
Slochower, as well as in Beilan and Lerner, the Court had pointed out that it is 
one thing for the employer to inquire into the employee’s fitness, but quite 
another for his discharge to be based entirely on events occurring before an 
independent investigating committee.”5 

Whatever may be thought of the Court’s attempt to reconcile the Nelson 
case with the three decisions preceding it, clearly the impact of Nelson is un- 
mistakable. It would appear that what was struck down in Slochower, namely, 
automatic dismissal upon exercise of the privilege against self incrimination be- 
fore an independent investigating body, will now be sustained if the statute is 
properly worded. Seemingly the statute must do two things: First, it must not 
predicate dismissal specifically upon the invocation of the fifth amendment but 
merely upon refusal to answer. Secondly, the statute must presume from the 
employee’s refusal to answer “insubordination,” “unreliability,” “incompetency,” 
etc. Thus, the Court has severely restricted the application of the Slochower 
decision. It now becomes difficult, if not impossible, to ‘conceive of another 
factual situation which would be controlled by the principles enunciated in 
Slochower. 

Perhaps the most important question related to these cases involving dis- 
missal for the exercise of the privilege against self incrimination is one of policy, 
i.e., the treatment to be accorded an individual who claims the constitutional 
privilege.26 At the outset, the actual language of constitutional provisions guar- 


Charter, a permanent employee is entitled to a hearing if discharged from his employ- 
ment. 

23 “In Slochower, this Court had a substantially identical situation before it. There 
a local law which made a claim of the constitutional privilege ‘equivalent to a resigna- 
tion’ was struck down as violative of the Due Process Clause of the Fourteenth Amend- 
ment. Only one word is necessary to add here to the Court’s statement there of its 
reason for voiding the provision: ‘As interpreted and applied by the state courts, it 
operates to discharge every (temporary) employee who invokes the fifth amendment. 
In practical effect the questions asked are taken as confessed and made the basis of 
the discharge. No consideration is given to such factors as the subject matter of the 
questions, remoteness of the period to which they are directed, or justification for 
exercise of the privilege. It matters not whether the plea resulted from mistake, in- 
advertence or legal advice conscientiously given, whether wisely or unwisely. The 
heavy hand of the statute falls alike on all who exercise their constitutional privilege, 
the full enjoyment of which every person is entitled to receive.” Nelson v. County of 
Los Angeles, supra note 20, at 12, 80 Sup. Ct. at 533-34 (dissenting opinion). 

24Td. at 13, 80 Sup. Ct. at 534 (dissenting opinion). 

25 See note 19 supra. 

26 The question presented here relates to cases where the exercise of the privilege 
does not directly relate to the competency of the employee to perform his duties. If, 
for example, a policeman refused to testify as to his knowledge respecting a crime, this 
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anteeing persons a privilege against self incrimination must be observed.27 
Nothing is contained in clauses embodying the privilege which guarantees to a 
witness or accused that no use will be made of his refusal to testify. Therefore, 
it seems apparent that Mr. Justice Black overstates his case when he argues, as 
he did in Nelson, that the federal constitution told Globe that he could, “without 
penalty,” 28 refuse to incriminate himself. On the contrary, the Constitution 
told Globe only that he did not have to incriminate himself. 

There are conflicting arguments which surround the propriety of encourag- 
ing the invocation of the privilege against self incrimination. On the one hand, 
there are those who argue that the privilege is indeed a privilege, one which is 
frequently abused and, therefore, should not be encouraged in any manner.2® 
To the contrary are those who contend that there are very valid reasons for 
taking the fifth amendment completely aside from the innocence or guilt of the 
person testifying.2® This position would seem irreconcilable with the attach- 
ment of any type of a penalty based upon exercise of the privilege. 

Regardless of the view taken of the privilege against self incrimination, it is 
nonetheless a constitutional guarantee. At the same time the fourteenth amend- 
ment assures to an individual “protection against arbitrary action.” 3 In light of 
this, it may be questioned whether an individual has been accorded “due process” 
when discharge from public employment turns upon amy inference drawn from 
exercise of a constitutional privilege. However, the Court’s present position that 
only a “conclusive presumption of guilt or perjury” is in conflict with the 
fourteenth amendment, while various statutory inferences are not, clearly de- 
lineates the measure of protection afforded by the “due process” clause. 


NorMAN LEFSTEIN 


is clearly incompatible with the office of a policeman. See Christal v. Police Comm’n, 
33 Cal. App. 2d 564, 92 P.2d 416 (1939); Drury v. Hurley, 339 Ill. App. 33, 88 N.E.2d 
728 (1949). On the other hand, it is arguable that the ability of an employee to teach 
a nonpolitical subject, operate a subway, or act as a social worker is not reflected by 
the employee’s refusal to answer questions about his loyalty. 

27 The language which typically expresses the privilege against self incrimination 
is cited in note 1 supra. 

Although all of the cases which have reached the Supreme Court have involved 
the exercise of the fifth amendment, it would seem that the same constitutional question 
would be presented if an employee’s refusal to answer any questions had been placed 
solely on a state’s privilege against self incrimination. Forty-six states have constitutional 
clauses guaranteeing the privilege. See 8 Wigmore, EvipeNce § 2252 n.3 (3d ed. 1940). 
In two states, Iowa and New Jersey, the privilege is a part of the common law. See 
State v. Height, 117 Iowa 650, 91 N.W. 935 (1902); State v. Miller, 71 N.J.L. 527, 60 
Atl. 202 (1905). 

For a discussion of the privilege generally, see McCormick, EvipeNce 252-90 
(1954). 

28 Nelson v. County of Los Angeles, 362 U.S. 1, 10, 80 Sup. Ct. 527, 532 (1960). 

29 See, e.g., Baker, Is the Privilege an Anachronism?, 42 A.B.A.J. 633 (1956); 8 
Wicmore, Eviwence § 2251 (2d ed. 1923). 

30 See, e.g., GRISWOLD, THE FirrH AMENDMENT Topay (1955). 

31 Ohio Bell Tel. Co. v. Pub. Util. Comm’n, 301 U.S. 292, 302, 57 Sup. Ct. 724, 729 
(1937). Due process has also been defined as follows: “What it does require is that 
state action, whether through one agency or another, shall be consistent with the 
fundamental principles of liberty and justice which lie at the base of all our civil and 
political institutions and not infrequently are designated as ‘law of the land.’” Hebert 
v. Louisiana, 272 U.S. 312, 316, 47 Sup. Ct. 103, 104 (1926). 
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